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Colleges and Universities as Internet Service Providers: 
Determining and Limiting Liability for Copyright 
Infringement 

Joseph R. Price 183 


The advent of the cyberspace age has had profound implications 
for the law, especially in the area of copyright law. As copyright 
law struggles to encompass advances in technology such as the 
Internet, colleges and universities must consider what liability 
they may have for copyright infringement occurring as a result 
of providing Internet access. This article examines the current 
copyright law as it applies to Internet use, as well as the case law 
addressing this issue. Although institutions of higher education 
face certain potential liabilities for Internet use by faculty, staff 
and students, this article suggests certain precautions that these 
institutions can take to limit such liabilities. 


Waivers of Academic Progress Requirements for Federal 
Financial Aid: A Reasonable Accommodation for Students 
with Learning Disabilities? 

Charles K. Barber 


As the number of students with learning disabilities increases in 
higher education, colleges and universities must grapple with 
increasingly complex requests for “reasonable accommodations.” 
Some learning-disabled students have requested that institutions 
waive the qualitative and quantitative standards required for eli- 
gibility for federal financial aid as a reasonable accommoda- 
tion to their disability. This article examines a college’s obliga- 
tion to make an individualized assessment in determining 
whether such standards should be waived for learning-disabled 
students. The article argues that while courts should give some 
deference to academic decisions, colleges and universities must 
demonstrate that their decisions are justifiable and ultimately 
serve the best interests of the disabled student and the institu- 
tion. 








The Sibley Hospital Case: Trustees and Their Loyalty to the 
Institution 


David Harpool 


College and university trustees hold much of the power in and 
are responsible for overseeing much of the vast enterprise of 
private higher education. Many trustees are also highly involved 
in community activities, inevitably leading to conflicts of inter- 
est. Institutions of higher education must recognize the serious 
implications that trustee conflicts of interest pose. Therefore, it 
is essential that colleges and universities adopt some type of 
trustee conflict of interest policy. The clearest and most appli- 
cable approach toward such conflicts of interest is stated in the 
Sibley Hospital case. 
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COLLEGES AND UNIVERSITIES AS INTERNET 
SERVICE PROVIDERS: DETERMINING AND 
LIMITING LIABILITY FOR COPYRIGHT 
INFRINGEMENT 


JOSEPH R. PRICE* 


INTRODUCTION 


The advent of the cyberspace’ age has had, and continues to have, 
profound legal implications.? Copyright is one of the many areas of law 
currently struggling to encompass technological advances and innova- 
tions not imagined even a decade ago, and certainly not in 1976, when 
the current copyright law was enacted.* For more than two centuries, 
courts and legislatures have effectively expanded and modified original 
copyright law principles to include increasingly advanced technologies 
never before imagined,‘ including digital audio recorders, ‘‘photo- 
copiers, radio, television, videocassette recorders, computer files, cable 





* B.A., College of William & Mary, 1993; J.D., University of Virginia School of 
Law, 1996; Clerk to the Honorable Norman K. Moon, Chief Judge, Court of Appeals of 
Virginia; Clerk to the Honorable James P. Jones, United States District Court Judge, 
United States District Court for the Western District of Virginia; former Assistant, Office 
of the General Counsel, University of Virginia. The author would like to extend his 
sincere thanks and appreciation to Roderick R. Ingram of the Marshall Wythe School of 
Law for his editorial assistance and to Susan Harris, Esq. and Beth Hodson, Esq. of the 
University of Virginia Office of the General Counsel for their interest and support. 

1. Cyberspace is a term frequently used to describe the world of electronic com- 
munications involving the use of computer networks, e.g., the Internet, to disseminate 
digitized information all over the world. See Trotter Hardy, The Proper Legal Regime for 
“‘Cyberspace’’, 55 U. Prrr. L. Rev. 993, 994 (1994). ‘‘World Wide Web”’ and the ‘‘Net’’ 
are other common terms used to refer to cyberspace. PHIL JAMES, OFFICIAL NETSCAPE 
NAVIGATOR 2.0 Book 1 (1996). 

2. See INFORMATION INFRASTRUCTURE TASK FORCE, INTELLECTUAL PROPERTY AND THE NA- 
TIONAL INFORMATION INFRASTRUCTURE: THE REPORT OF THE WORKING GROUP ON INTELLECTUAL 
PROPERTY RIGHTS 7 (1995) [hereinafter ITTF Report}. 

The ITTF Report is the culmination of roughly two years of study and examination by 
the Information Infrastructure Task Force, formed by President Clinton in 1993 to 
‘articulate and implement the [Clinton] Administration’s vision for the National Infor- 
mation Infrastructure (NII).’’ Id. at 1. 

3. The Copyright Act of 1976, as amended, is codified at 17 U.S.C. §§ 101-1101 
(1994). The current Copyright Act was amended in 1976 in response to the ‘‘significant 
changes in technology [that had] affected the operation of the copyright law.’’ H.R. Rep. 
No. 1476, at 47 (1976), reprinted in 1976 U.S.C.C.A.N. 5659, 5660. 

4. IITF Report, supra note 2, at 13. 
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television, and satellites.’’> Nevertheless, the merger of computers and 
telecommunication technologies into a National Information 
Infrastructure® has given rise to an ever-increasing array of legal ques- 
tions that is unparalleled in copyright history and that challenges the 
ability of modern courts and policymakers to resolve these questions 
under current law. 

Among the most heated of the debates concerns the liability of 
Internet’ service providers for copyright infringement occurring via the 





5. Id. at 7, 13. 

6. The ‘‘National Information Infrastructure’ (‘‘NII’’) is the term commonly used to 
describe the system of ‘‘[fjiber optics, wires, cables, switches, routers, microwave net- 
works, satellites and other communications technologies currently connect[ing] tele- 
phones, computers and fax machines.”’ Id. at 7-8. 

7. ‘‘{Tjhe Internet is the ‘set of all interconnected Internet Protocol (‘‘IP’’) networks’ 
— the collection of several thousand local, regional, and global computer networks 
interconnected in real time via the TCP/IP Internet working Protocol suite .. . .’’ DANIEL 
P. DERN, THE INTERNET GUIDE FOR NEw Users 16 (1994). In perhaps less exacting terms, 
the Internet is described as 

a collection of thousands of local, regional, and global Internet Protocol net- 

works. What it means in practical terms is that millions of computers of schools, 

universities, corporations, and other organizations are tied together via tele- 
phone lines. The Internet enables users to share files, search for information, 
send electronic mail, and log onto remote computers. But it isn’t a program or 
even a particular computer resource. It remains only a means to link computer 
users together. 
Unlike on-line computer services such as CompuServe and America On Line, no one 
runs the Internet: 
No one pays for the Internet because the network itself doesn’t exist as a 
separate entity. Instead various universities and organizations pay for the ded- 
icated lines linking their computers. Individual users may pay an Internet 
provider for access to the Internet via its server. 
David Bruning, Along the InfoBahn, 23 Astronomy 76 (1995). 
The World Wide Web (‘‘the Web’’) is also the Internet, or rather it exists on the Internet. 
JAMES, supra note 1, at 17. Author Phil James offers the following understanding of how 
the Web and Internet relate: 

The World Wide Web is, quite simply, a global hypermedia document that 

resides on and stretches across most of the Internet.... To understand the 

Web you really need to know what we mean by hypertext and hypermedia. 

Imagine you are reading this book on your computer screen instead of on the 

page. As you read along, you notice that some of the words are underlined and 

may appear in a different color or font, just like that. In this example, you try 

to click your mouse on the word font. Magically a new document appears on 

your screen ... . This new document also contains words and phrases that you 

can click on, taking you to yet other documents or to other places in the same 

document. That’s what hypertext is all about: the nonlinear presentation of 

text, letting you jump from idea to idea following your own associative path- 
ways. The clickable words and phrases are known as links, and the activity of 
moving around through these linked documents is known as browsing. 

Now imagine that when you click on the font link you don’t just get a text 

explaining fonts. Instead, a fancy picture pops up... . [This is] what hyper- 

media is: the nonlinear presentation not just of text, but of a variety of other 
media including graphics and sound. 
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Internet.* These are the commercial and public entities, such as colleges 
and universities, offering access to the Internet. This article seeks to 
address that issue as it pertains to institutions of higher education. The 
great majority of public and private colleges and universities provide 
Internet access for faculty, students and staff. In doing so they join a 
plethora of large and small commercial and nonprofit organizations that 
provide access and consequently must consider what liability they may 
have for copyright infringement occurring as a result of providing 
Internet access. Part I of this article examines the status of current 
copyright law and the efforts of Congress and the courts to define how 
that law will be applied and modified in order to encompass the Internet 
as the latest reproduction-distribution-display technology. Part II pre- 
sents an analysis of case law addressing server liability in the Internet 
context in an attempt to predict potential liability for institutions of 
higher education. This article concludes with recommendations for 
limiting such liability. 


I. CURRENT COPYRIGHT LAW AND THE INTERNET 


A. Debate About Change 


Responding to the maelstrom of legal questions accompanying a wave 
of new information technologies, legislators, academics, industry par- 
ticipants, and private citizens are engaged in a fractious debate consid- 
ering whether current copyright law is adequate to address copyright 
concerns that arise on-line. Many argue that the current law has been 
rendered inadequate by the pace of modern technology, requiring sub- 
stantial amendment in order to preserve the rights of copyright holders.® 
Government policymakers and legislators are among those recognizing 
the legal implications of the Internet: 


The establishment of high-speed, high-capacity electronic infor- 
mation systems makes it possible for one individual, with a few 
key strokes, to deliver perfect copies of digitized works to scores 
of other individuals—or to upload a copy to a bulletin board or 
other service where thousands [millions] of individuals can down- 





So what’s this got to do with the Internet? . . . When you click on a link, the 
document that you get—whether it’s text, graphics, sound, or full-motion 
video—does not have to be on the same machine as the original document. 
Thanks to a special protocol for the World Wide Web, you can access documents 
on any public World Wide Web server on the Internet! ... Now here’s the 
conceptual leap that makes this new technology so exciting: you can think of 
the collection of all the documents linked together as one big hypermedia 
document. 

Id. at 17-18. 
8. ITTF REporT, supra note 2, at 114-24. 
9. Id. at 12-17. 
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load it or print unlimited ‘‘hard’’ copies. The emergence of inte- 
grated information technology is dramatically changing, and will 
continue to change, how people and businesses deal in and with 
information and entertainment products and services, and how 
works are created, reproduced, distributed, adapted, displayed, 
performed, owned, licensed, managed, presented, organized, sold, 
accessed, used and stored. This leads, understandably, to a call 
for adaption of—or change in—the law.” 


Among the many changes urged by those who view current copyright 
law as requiring an overhaul is a call for reduced liability for service 
providers and developers of this new frontier in hopes of encouraging 
continued development and use of the Internet. 

Responding to the growing debate about copyright law in cyberspace, 
President Clinton formed the Information Infrastructure Task Force 
(‘‘IITF’’). In so doing, President Clinton recognized the utility of de- 
veloping and articulating a uniform government vision for the National 
Information Infrastructure (‘‘NII’’). The IITF ultimately produced a 
presidential white paper, the IITF Report. The IITF is chaired by the 
Secretary of Commerce and works with pertinent government agencies, 
‘‘the private sector, public interest groups, Congress and State and local 
governments to develop comprehensive telecommunications and infor- 


mation policies and programs that will promote the development of the 
NII and best meet the country’s needs.’’” 

From February 1993 to September 1995 the ITTF conducted extensive 
hearings, discussions and debates on the multitude of issues presented 
by copyright law in the NII context.’® On July 7, 1994, the IITF released 
a preliminary draft of the IITF Report, which was extensively dissem- 





10. Id. at 12. 


11. See Anne Wells Branscomb, Anonymity, Autonomy, and Accountability: Chal- 
lenges to the First Amendment in Cyberspace, 104 YALE L.J. 1639 (1995). Branscomb 
argues that there has been a ‘‘development of new cybercommunities seeking to engage 
in self-governance,’’ and that ‘‘there is a very real possibility that the nation-state as a 
mediator or determinant of socially and legally acceptable behavior may be displaced by 
smaller ‘virtual communities’ online that create their own behavioral norms.”’ Id. at 1641. 
Recognizing this, she further asserts that the ‘‘‘Netizens’’ . . . developing expectation of 
freely flowing channels of information without censorship by outsiders cannot be ig- 
nored,’’ and that ‘‘[mJany of the users of the commercial information services share this 
expectation.’’ Id. She concludes that ‘‘there is no reason why something akin to the First 
Amendment may not be asserted vis-a-vis transport providers offering services in auton- 
omous domains.’’ Id. 

See also Niva Elkin-Koren, Copyright Law and Social Dialogue on the Information 
Superhighway: The Case Against Copyright Liability of Bulletin Board Operators, 13 
Carpozo ARTs & ENT. L.J. 346, 348 (1993) (arguing that ‘‘imposing liability on BBS 
operators hinders rather than promotes the potential of digital technology as a genuinely 
democratic medium’’ and that ‘‘[iJn fact, such liability likely will restrict the free flow 
of information by encouraging a more centralized control over content’). 

12. ITTF Report, supra note 2, at 1. 

13. Id. at 3-5. 
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inated and commented upon.** Some 425,000 members of the public 
provided input and critical analysis of the committee’s work by partic- 
ipating in hearings and conferences and by submitting mailed and e- 
‘mailed comments.* By September of 1995, these comments and those 
produced at the working group’s ‘‘Conference on Fair Use’’ resulted in 
the IITF Report. The report provides a broad, yet fairly detailed review 
of the myriad of copyright and NII issues. It concludes that a major 
overhaul of current copyright law is not required. Instead, 


[w]ith no more than minor clarification and limited amendment, 
the Copyright Act will provide the necessary balance of protection 
of rights — and limitations on those rights — to promote the 
progress of science and the useful arts. Existing copyright law 
needs only the fine tuning that technological advances necessitate, 
in order to maintain the balance of the law in the face of onrushing 
technology. There must be, however, an effort in three disciplines 
— law, technology and education — to successfully address the 
intellectual property issues raised by the development and use of 
the NII.*® 


More specifically, despite the arguments for reducing the copyright 
liability of and restrictions on service providers, the ITTF concluded 
that copyright law restrictions must be maintained and guaranteed if 
the NII is to reach its full potential.” The report justifies this conclusion 
by noting that ‘‘unless the framework for legitimate commerce is pre- 
served and adequate protection for copyrighted works is ensured, the 
vast communications network will not reach its full potential.’’** This 
is because 


[c]reators and other owners of intellectual property rights will not 
be willing to put their interests at risk if appropriate systems — 
both in the U.S. and internationally — are not in place to permit 
them to set and enforce the terms and conditions under which 
their works are made available in the NII environment. Likewise, 
the public will not use the services available on the NII and 
generate the market necessary for its success unless a wide variety 
of works are available under equitable and reasonable terms and 
conditions, and the integrity of those works is assured.’ 


It remains unclear how persuasive the report will be or which of the 
suggested changes and recommendations will be implemented. With 





14. Id. at 3-4. 
15. Id. at 4. 

16. Id. at 17. 
17. Id. at 16-17. 
18. Id. at 16. 
19. Id. at 10-11. 
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regard to the recommendation that service providers continue to be 
held to traditional standards of liability for copyright infringement, 
there has been some congressional action in the direction of adopting 
this proposal, but to date no law has been passed. On February 7 and 
8, 1996, the House of Representatives, responding to the IITF Report, 
heard testimony on House Bill 2441, the ‘‘NII Copyright Protection Act 
of 1995.’’2° In pertinent part, Bill 2441 would make service providers 
liable for copyright-infringing materials passing over providers’ sys- 
tems.2? Such materials ‘‘might include anything from e-mail to web 
content to newsgroup postings.’”? Industry representatives spoke against 
the bill, arguing that ‘‘not only shouldn’t access providers be held 
liable for such infringement, but that any attempts to force providers 
to monitor or screen for such material would be technically unfeasi- 
ble.’’?? Representative Rick Boucher (D-VA) agreed and called for an 
amendment protecting service providers from vicarious liability for 
infringement occurring on or via the service providers’ systems.”* Rep- 
resentative Boucher also argued that any effort to pass the resolution 
without such an amendment would face opposition.?> Senate hearings 
on a similar bill were scheduled for March 1996 but were rescheduled 
for May 1996.76 Passage of the bill this year, with or without an 
amendment, looks unlikely.?’ 

Given the current lack of statutory resolution regarding service pro- 
vider liability, consideration of emerging case law is necessary in order 
to assess potential university”* liability for infringement occurring via 
university-provided access. Of course, while the IITF Report’s com- 
ments and recommendations regarding copyright law are not binding 
legal authority, the report is nevertheless worthy of consideration, along 
with current case law, as it reflects presidential policy. Members of 
Congress and governmental agencies that play instrumental roles in the 
formulation and adoption of intellectual property law also directly and 





20. NII Copyright Protection Act of 1995 (Part 2): Hearings on H.R. 2441 Before the 
Subcomm. on Courts and Intellectual Property, 104th Cong. (1996). 

22. id: 

22. Farnet’s Washington Update — February 16, 1996: Hearings Held on HR 2441: 
Implications for Access Providers, WASHINGTON UppaTE (Farnet, Inc., Washington, D.C.) 
Feb. 16, 1996, at 2 (on file with author, available at <www.farnet.orgs>) [hereinafter 
Hearings on HR 2441]. 

23. Id. 

24. Id. 

25. Id. 

26. Farnet’s Washington Update —- April 12, 1996: The Immediate and Long-Term 
Future of the NII Copyright Bills on Capitol Hill, WasHincTtoNn Uppate (Farnet, Inc., 
Washington D.C.) April 12, 1996, at 2 (on file with author, available at <www.farnet.org >) 
{hereinafter Future of NII Bills]. 

27. Id. The next step involves House and Senate markup of the bill, which might 
occur by late spring in the House, but will take considerably longer in the Senate. Id. 

28. For the remainder of this article, the term ‘‘university’’ is used to refer to all 
public and private institutions of higher education providing Internet access. 
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indirectly contributed to the report. Before considering the potential 
liability faced by service providers under emerging case law, it is useful 
to consider the ways in which courts and the IITF Report indicate that 
copyright law can be implicated or infringed via the Internet. 


B. How Copyright Law Infringement Occurs on the Internet 


1. Some Internet Basics?® 


To understand how copyright infringement can occur on-line, it is 
first necessary to understand the Internet, or at least a bit about the 
Internet (no doubt it is a toss-up as to whether copyright law or the 
Internet is the more perplexing beast). In discussing the Internet it is 
useful to distinguish between the two most common types of Internet 
participants: users and service providers. Users are the members of the 
public that access the Internet—the hundreds of thousands of indivi- 
duals around the globe that use the Internet, uploading and download- 
ing material. They are ‘‘cybercitizens’’*° contributing and making use 
of the information that constitutes the content of the Internet. At 
educational institutions, these users are students, faculty and staff. User 
access to the Internet requires certain hardware—a computer, a modem 
and a telephone line. Using this equipment, the user accesses another 
computer, the computer of a service provider. Service providers may 
provide access to a small number of users or to thousands. Each service 
provider is in turn connected to other access providers, and the entirety 
of these interconnections constitutes the ‘‘Net.’’* 

The term ‘‘service provider’’ describes the diverse grouping of com- 
mercial and public entities, also known as ‘‘servers,’’ that provide 
access to individual users. Some are giant corporations providing access 
for a profit—companies like CompuServe, Prodigy, and America On 
Line (‘‘AOL’’). These companies have thousands of subscribers and 
offer not only access to the Internet but a host of forums, directories 
and on-line publications that are created and maintained by the service 
provider, or in some instances are written or created specifically for 
the service provider.*? These large commercial access providers also 
offer very sophisticated graphic interfaces** for users. 





29. Readers who are familiar with cyberspace and its jargon may wish to skip ahead 
to Part 1(B)(2). 
30. ‘‘Cybercitizens’’ is commentator Anne Wells Branscomb’s nomenclature for users 
— the inhabitants of the ‘‘cybercommunities’’ that exist on the ‘“‘highways and byways’”’ 
of the Internet. See Branscomb, supra note 11, at 1641. 
31. See supra note 7, for a description of the various terms used to describe the 
Internet. 
32. See, e.g., Cubby, Inc. v. CompuServe, Inc., 776 F. Supp. 135, 137 (S.D.N.Y. 
1991). The Cubby court noted that 
CompuServe develops and provides computer-related products and services, 
including CompuServe Information Service (‘‘CIS’’), an on-line general infor- 
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Public and private institutions of higher education are examples of 
not-for-profit service providers that offer students, faculty and staff 
access to the Internet as an educational resource for the college or 
university community. Another common type of service provider is a 
Bulletin Board Service (‘‘BBS’’). There are thousands of BBS’s through- 
out the world, some offering access for a fee and others offering it at 
no charge.** BBS’s can be run from a home computer system and may 
be maintained by a single operator. Such operators establish the BBS 
by acquiring the computer hardware, telephone number(s), and deter- 
mining the format and content focus or purpose of the BBS. BBS’s can 
be accessed via the Internet and by dialing directly into the BBS, that 
is by calling the BBS’s number directly and connecting to the computer 
running the BBS. BBS’s are a primary component of access to the 
Internet. The connection of BBS’s to each other and to other access 
providers such as AOL, Prodigy, and public universities, make up one 
of the main arteries of the World Wide Web,** the ‘‘Usenet’’: 


The Usenet is a world wide community of electronic BBS’s that 
is closely associated with the Internet and with the Internet com- 
munity. The messages in Usenet are organized into thousands of 
topical groups, or ‘‘Newsgroups’’. . . . As a Usenet user, you read 
and contribute (‘‘post’’) to your local Usenet site. Each Usenet site 
distributes its users’ postings to other Usenet sites based on various 
implicit and explicit configuration settings, and in turn receives 
postings from other sites. Usenet traffic typically consists of as 
much as 30 to 50 Mbytes [mega bytes] of messages per day. Usenet 
is read and contributed to on a daily basis by a total population 
of millions of people. . . . There is no specific network that is the 
Usenet. Usenet traffic flows over a wide range of networks, in- 
cluding the Internet and dial-up phone links.* 





mation service or ‘‘electronic library’’ that subscribers may access from a 
personal computer or terminal. . . . Subscribers may also obtain access to over 
150 special interest ‘‘forums’’ which are comprised of electronic bulletin boards, 
interactive online conferences, and topical databases. . .. One forum available 
is the Journalism Forum, which focuses on the journalism industry. Cameron 
Communications, Inc. (‘‘CCI’’), which is independent of CompuServe, has 
contracted to ‘‘manage, review, create, delete, edit and otherwise control the 
contents’’ of the Journalism Forum .... 

33. An interface is what the user sees on their computer screen when connected to 
an access provider. Some smaller access providers have relatively modest interfaces: 
there are no graphics, pictures, music or sound. Instead there is a simple text menu. 
Larger access providers such as AOL, Prodigy and CompuServe, provide graphic interfaces 
that contain pictures, carefully designed layouts and customized displays. Naturally these 


popular commercial service providers charge a comparatively higher fee for their more 
sophisticated interfaces. 


34. Elkin-Koren, supra note 11, at 347, n.5. 
35. See supra note 7, for an explanation of the World Wide Web. 
36. DERN, supra note 7, at 196-97. 
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Many users connect to the Internet by dialing into a BBS and then 
gaining access to the Internet (World Wide Web) through the BBS’s 
connection. 

Despite differences in size, sophistication, and mission, service pro- 
viders share the common function of providing access to the Internet 
and, thereby, access to a staggering and exponentially increasing world 
of information. As the above description suggests, users have access 
not only to information put on-line by their individual access providers, 
but also to information put on-line by the millions of other web users. 
Each user can ‘‘post’’ or add information via their service provider, 
making it available to other users of their service provider and then, 
depending on the protocol of the service provider, to millions of other 
users. The information posted may be the work of the user or material 
obtained through another source. Using a computer scanner, a user can 
even ‘‘digitize’’ a photograph, turning it into a computer file with a 
specific graphic format.*” This file can be read by the user’s computer 
and transmitted via modem and telephone line to the BBS, where it 
becomes available to other users. Posting such digitized photographs, 
or any other data or files, is also commonly referred to as ‘‘uploading.’’* 
Conversely, when users go on-line and find files they want, whether it 
is information, computer programs, or pictures, and they copy the 
information to their own computer (and store it on disk or print it out), 
this is referred to as ‘‘downloading.’’*® 

The service provider’s control of the uploading and downloading that 
occurs via the access they provide can in theory range from absolutely 
no control to tot:* control. Ostensibly, a service provider could screen 
every file posted via its system and decide, for each file received, which 
should be posted to the system and which should be deleted. Con- 
versely, a service provider could exercise no control and allow every- 
thing and anything to be posted automatically without ever looking at 





37. There are two common types of graphic files: ‘‘bitmapped’’ and ‘‘object-oriented’’ 
vector graphics. A bitmapped graphic is a collection of dots that form an image, much 
like the pointillist technique of the Impressionist painters. Scanners and graphics pro- 
grams that create these images identify the color of each dot in an image, thereby creating 
a map of variously colored dots. Vector images, on the other hand, are defined by 
mathematical formulas. Vector graphics are often referred to as being object-oriented 
images because they are produced as a combination of various objects—lines, boxes and 
ovals—often layered one on top of the other. When you create a vector image, your 
computer keeps track of the image by remembering the characteristics of all the objects 
that produced it: the length of a line, its position, the width of a box and so on.”’ 
SOFTKEY, POWER ALBUM MULTIMEDIA USER’S GUIDE 2-14 (1994). 

Among these two basic types of files there are several commonly used specific file 
types. Graphics Interchange Formats (‘‘GIF’’) and Joint Photographic Experts Groups 
(‘‘JPEGs’’) are among the most popular. Id. GIF is ‘‘a file format established by 
CompuServe.’ A GIF (usually 256-color) is a bitmapped file. A JPEG file is a specially 
compressed file in a bitmapped format.’ Id. at 2-15. 

38. See Sega Enter’s Ltd. v. Maphia, 857 F. Supp. 679, 683 (N.D. Cal. 1994). 

39. Id. 
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any of the information. Economic and practical realities suggest that 
the latter is the more likely scenario. It is estimated that ‘‘millions of 
messages and files travel through networks each day,’’ being uploaded 
and downloaded by millions of users gaining access via BBS’s and 
other service providers.*° The sheer magnitude of new material posted 
everyday results in the practical conclusion that it is ‘‘virtually impos- 
sible for operators of large systems to contemporaneously review every 
message transmitted or file uploaded.’’*! The major commercial access 
providers (e.g., AOL, Prodigy and CompuServe) engage in some degree 
of pre-posting control of their systems. However, most of this relates 
to screening for posts being made to the company-maintained forums 
and discussion groups and intercepting and discarding material con- 
taining profanity. This screening is accomplished by software automa- 
tion that searches for given words or offensive phrases.*? Screening 
efforts do not involve pre-screening of posts for copyright status or 
determination of copyright status. The individual viewing of each post 
that such a determination would require would be cost prohibitive to 
say the least, if possible at all, given the number of posts made each 
day.** Other providers, like universities, who offer access for free, often 
lack the staff or resources to regulate file content to even the degree 
managed by the large commercial companies. Nonetheless, they expe- 
rience similar magnitudes of new postings to or via their systems each 
day. Smaller providers, such as BBS’s that have a limited number of 
subscribers, may have a more manageable task in terms of screening 
file content. Nevertheless, because they are smaller, such providers 
often lack the human resources and/or capital necessary to screen 
incoming material. Consequently, service providers of all types are 
regularly susceptible to having material posted on or via their systems 
that constitutes a copyright violation. 

The difficulties in screening posted material are substantially compli- 
cated by the fact that service providers not only provide access to private 
users, but in fact often provide extended access for each other.“ For 





40. ITTF Report, supra note 2, at 116. 

41. Id. 

42. Prodigy was held by a New York State court to be a publisher, as opposed to a 
distributor, because it holds itself out ‘‘to be controlling the content of its services and 
because it used software to automatically pre-screen messages that were offensive or in 
bad taste.’’ Religious Tech. Ctr. v. Netcom On-Line Communication Serv’s., Inc., 907 F. 
Supp. 1361, 1367, n.10 (N.D. Cal. 1995) (citing Stratton Oakmont, Inc. v. Prodigy Serv’s 
Co., No. 31063/94, 1995 N.Y. Misc. LEXIS 229, at *1 (Sup. Ct. May 26, 1995)). 

43. Courts have recognized this problem, holding that ‘‘a Usenet server must copy 
all files, since the pre-screening of postings for potential copyright infringement is not 
feasible.’’ Religious Tech. Ctr., 907 F. Supp. at 1380. See also Sega Enter’s Ltd. v. 
Accolade, 977 F.2d 1510 (9th Cir. 1992). 

44. See generally Religious Tech. Ctr., 907 F. Supp. 1361 (N.D. Cal. 1995) (considering 
whether the operator of a BBS and the larger Internet service provider used by the BBS 
to reach the Internet should be liable for copyright infringement committed by a BBS 
subscriber). 
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example, as noted previously, many BBS’s are small operations, con- 
sisting of a handful of computers, a few phone lines and perhaps one or 
two BBS operators who run and manage the BBS. These BBS’s make 
their existence known and attract subscribers in their general area, offering 
access at an economical rate and providing subscribers with one or more 
forums or other on-line interests. Such BBS’s may attract only a few 
hundred subscribers. However, the BBS may in turn contract with a larger 
access provider, such as Netcom or AOL, to provide access to millions 
of other users, BBS’s and networks to which the larger server may be 
connected. This makes it possible for material posted on smaller BBS’s 
to be dispersed to millions of other users and operators via the larger 
service provider. To this extent, a third-party access provider, one step 
removed from the users of the many smaller service providers to whom 
they may provide extended access, may have copyright infringing material 
posted to their system not only by their own direct users, but also by the 
users of the first-party access providers. 

Given this brief introduction to the cast of characters involved in 
Internet use and access, the question remains as to what liability a 
public institution of higher education may face for copyright violations 
which occur through the Internet access it provides. Before addressing 
this question, it is necessary to consider the manner in which a 
copyright owner’s rights can be violated on the Internet. 


2. Infringing Activity 


The Copyright Act grants a copyright owner certain exclusive rights 
that, considered together, constitute the copyright.** Included are the 
exclusive rights 


(1) to reproduce the copyrighted work in copies or phonorecords; 
(2) to prepare derivative works based upon the copyrighted work; 
(3) to distribute copies or phonorecords of the copyrighted work 
to the public by sale or other transfer of ownership, or by rental, 
lease, or lending; 

(4) in the case of literary, musical, dramatic, and choreographic 
works, pantomimes, and motion pictures and other audiovisual 
works, to perform the copyrighted work publicly; and 

(5) in the case of literary, musical, dramatic, and choreographic 
works, pantomimes, and pictorial, graphic, or sculptural works, 
including the individual images of a motion picture or other 
audiovisual work, to display the copyrighted work publicly.*’ 





45. Some BBS’s are run out of a home by an individual who has a single computer 
dedicated for this purpose. Such BBS’s typically have a minimal number of subscribers. 
For example, in Religious Tech. Ctr., the BBS was operated in the defendant’s home and 
had approximately 500 paying users. 907 F. Supp. at 1365-66. 

46. ITTF Report, supra note 2, at 63. 

47. 17 U.S.C. § 106 (1994). 
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The IITF Report concludes that current copyright law should be 
understood to protect these rights in the Internet context, despite the 
fact that the Internet medium was not specifically contemplated when 
the law was enacted.** Federal case law indicates that all of the copy- 
right owner’s rights are protected in the Internet context as they are 
protected elsewhere.*® Routine Internet transactions frequently involve 
events that implicate the right to reproduce the work, the right to 
distribute copies of the work, and the right to display or perform the 
work publicly.*° 


a. Right to Reproduce the Work 


The use of a computer and a modem to access and participate in the 
Internet involves multiple actions that may result in infringement of a 
copyright owner’s exclusive rights.*' For example, Internet use is pre- 
dominated by looking at information, whether text, graphic or photo- 
graph. A file viewed via the Internet resides on another computer, but 
the process of viewing the file on the user’s computer screen necessarily 
involves reproducing that file in the user’s computer memory, although 
it may only be the temporary memory (random access memory (‘‘RAM’’)) 
of the user’s computer.*? Courts and the IITF Report make it clear that 
‘“‘the placement of copyrighted material into a computer’s memory is a 
reproduction of that material (because the work in memory then may 
be, in the law’s terms, ‘perceived, reproduced, or . . . communicated 

. . with the aid of a machine or device’).’’* 

Reproduction in a computer’s RAM is but one example of how a 
copy may be made. Any of the following may constitute the creation 
of one or more copies: 


i) When a work is placed into a computer, whether on a diskette, 
[read only memory (‘‘ROM”’’)], or other storage device or in RAM 
for more than a very brief period, a copy is made. 





48. ITTF REporT, supra note 2, at 64. 

49. See, e.g., Religious Tech. Ctr. v. Netcom On-Line Communication Serv’s, Inc., 
907 F. Supp. 1361 (N.D. Cal. 1995); Playboy Enter’s, Inc. v. Starware Publ’g Corp., 900 
F. Supp. 433 (S.D. Fla. 1995); Sega Enter’s Ltd. v. Maphia, 857 F. Supp. 679 (N.D. Cal. 
1994); Playboy Enter’s, Inc. v. Frena, 839 F. Supp. 1552 (M.D. Fla. 1993). 

50. See generally ITTF Report, supra note 2, at 64-72. 

51. Id. at 64-65. 

52. Id. at 64. 

53. ITTF REPORT, supra note 2, at 64-65; see Advanced Computer Serv’s v. MAI Sys. 
Corp., 845 F. Supp. 356 (E.D. Va. 1994); MAI Sys. Corp. v. Peak Computer, Inc., 991 
F.2d 511, 519 (9th Cir. 1993), cert. denied, 114 S. Ct. 671 (1994); Vault Corp. v. Quaid 
Software Ltd., 847 F.2d 255, 260 (5th Cir. 1988). 

Reproduction of the work, however, does not necessarily constitute infringement of 
copyright. ‘‘When copying is (1) authorized by the copyright owner, (2) exempt from 
liability as a fair use, (3) otherwise exempt under the provisions of Sections 108-119 or 
Chapter 10 of the Copyright Act, or (4) of such a small amount as to be de minimis, 
then there is no infringement liability.’’ ITF Report, supra note 2, at 65, n.203. 
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ii) When a printed work is ‘‘scanned’’ into a digital file, a copy— 
the digital file itself—is made. 

iii) When other works—including photographs, motion pictures, 
or sound recordings—are digitized, copies are made. 

iv) Whenever a digitized file is ‘‘uploaded’’ from a user’s com- 
puter to a bulletin board system (BBS) or other server [service- 
provider], a copy is made. 

v) Whenever a digitized file is ‘‘downloaded’’ from a BBS or 
other server, a copy is made. 

vi) When a file is transferred from one computer network user 
to another, multiple copies generally are made.™ 

vii) Under current technology, when an end-user’s computer is 
employed as a ‘‘dumb’’ terminal to access a file resident on another 
computer such as a BBS or Internet host, a copy of at least the 
portion viewed is made in the user’s computer. Without such 
copying into the RAM or buffer of the user’s computer, no screen 
display would be possible.* 


Recent federal court decisions illustrate that where any or some of 
these hi-tech copying methods are employed, the courts are willing to 
apply current copyright law to protect the interests of the copyright 
owner of a reproduced work.* In Playboy Enterprises, Inc. v. Starware 
Publishing Corp.,°” the court considered Playboy’s claim that defendant 
Starware had infringed Playboy’s copyright of certain photographic 
material. Starware produced and distributed CD ROM disks*® that con- 
tained digitized photographs in Graphics Interchange Format.*® Among 
the CDs sold was ‘‘Private Pictures I,’’ a CD containing adult pictures, 
fifty-four of which Playboy alleged were copies of its copyrighted 
photographs that Starware did not have authorization to reproduce.™ 
Considering whether the digitized versions of Playboy’s photographs 
constituted copies, the court held that 





54. The IITF Report offers the example of an author sending a file, perhaps his 
manuscript, to his publisher via the Internet. In such an instance, ‘‘copies will typically, 
at a minimum, be made (a) in the author’s Internet server, (b) in the publisher’s Internet 
server, (c) in the publisher’s local area network server, and (d) in the editor’s microcom- 
puter.’’ ITTF Report, supra note 2, at 66, n.205. 

55. Id. at 65-66. 

56. See, e.g., Religious Tech. Ctr. v. Netcom On-Line Communication Serv’s, Inc., 
907 F. Supp. 1361, 1366-67 (N.D. Cal. 1995); Playboy Enter’s, Inc. v. Starware Publ’g 
Corp., 900 F. Supp. 433, 437 (S.D. Fla. 1995); Sega Enter’s Ltd. v. Maphia, 857 F. Supp. 
679, 683 (N.D. Cal. 1994). 

57. 900 F. Supp. 433 (S.D. Fla. 1995). 

58. A CD ROM disk is a computer storage medium similar to a floppy disk that can 
hold considerably larger amounts of data than a floppy disk. Like a musical compact 
disc (‘‘CD’’), common personal computer equipment cannot be used to erase or record 
over the information stored on a CD ROM disk. 

59. Starware, 900 F. Supp. at 435; see also supra note 37, for a description of 
Graphics Interchange Formats. 

60. 900 F. Supp. at 435. 
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creation-by-copying may be proved by showing a ‘‘striking simi- 
larity’’ between the copyrighted work and the accused work where 
proof of access is absent. ... Here, Defendant has admitted that 
[Playboy’s] publications are widely distributed throughout the 
United States... . Moreover, the accused images are not merely 
‘strikingly similar’’ to [Playboy’s] photographs, but are virtually 
exact copies. In most cases, the only differences are that [Playboy’s] 
text has been deleted from the copies . . . Thus, there is no dispute 
whatsoever that the accused images are ‘‘copies’’ of [Playboy’s] 
photographs... .® 


Turning to whether the unauthorized copies constituted copyright in- 
fringement, the court held that ‘“‘by producing and reproducing nearly 
10,000 CD ROM disks that contain unauthorized copies of [Playboy’s] 
photographs, Defendant has violated [Playboy’s] exclusive right of re- 
production under 17 U.S.C. § 106(1).’’® 

In MAI Systems Corp. v. Peak Computer Inc.,® and Religious Tech- 
nology Center v. Netcom On-Line Communications,“ the courts ad- 
dressed the issue of what constitutes reproduction infringement where 
digital information is stored in a computer’s RAM. In MAI, the Ninth 
Circuit ‘‘upheld a finding of copyright infringement where a repair 
person, who was not authorized to use the computer owner’s licensed 
operating system software, turned on the computer, thus loading the 
licensed operating system into RAM for long enough to check an ‘error 


log.’’’® In Religious Technology Center, a federal district court further 
held: 


Copyright protection subsists in original works of authorship ‘‘fixed 
in any tangible medium of expression, now known or later devel- 
oped, from which they can be perceived, reproduced, or otherwise 
communicated, either directly or with the aid of a machine or 
device. A work is ‘‘fixed’’ when its embodiment in a copy .. . is 
sufficiently permanent or stable to permit it to be perceived, 
reproduced, or otherwise communicated for a period of more than 
transitory duration.’’ MAI established that the loading of data from 
a storage device into RAM constitutes copying because that data 
stays in RAM long enough for it to be perceived.® 


In Sega Enterprises, Ltd. v. Maphia,®’ another case dealing specifically 
with the Internet, the federal district court considered a claim by Sega 





61. Id. at 437. 

62. Id. 

63. 991 F.2d 511, 518 (9th Cir. 1993), cert. dismissed, 510 U.S. 1033, 114 S. Ct. 671 
(1994). 

64. 907 F. Supp. 1361 (N.D. Cal. 1995). 

65. Id. at 1368 (citing MAI, 991 F.2d at 518). 

66. Id. (citations omitted). 

67. 857 F. Supp. 679 (N.D. Cal. 1994). 
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that the BBS operated by defendant Maphia was making available 
unauthorized copies of Sega computer games. Sega asserted, and the 
court found as fact, that the unauthorized copies were uploaded to the 
Maphia BBS at Maphia’s urging by BBS subscribers, who used specially 
designed machines (many of which were sold by Maphia or its business 
partners) to copy the Sega games and then uploaded them to the BBS, 
where other users could download them.® Considering Sega’s request 


for a preliminary injunction, the court made certain conclusions of law, 
including that 


[t]he unauthorized copying of copyrighted computer programs is 
prima facie an infringement of the copyright. . . . Sega has estab- 
lished a prima facie case of direct copyright infringement under 
17 U.S.C. § 501. Sega has established that unauthorized copies of 
its games are made when such games are uploaded to the MAPHIA 
bulletin board .... These copied games are thereby placed on 
the storage media of the electronic bulletin board by unknown 
users. .. . Sega has established that unauthorized copies of these 
games are also made when they are downloaded to make additional 
copies by users, which copying is facilitated and encouraged by 
the. MAPHIA bulletin board.® 


The Sega court’s findings evidence a clear intent by the court to 
consider copies made during the course of Internet transactions to be 
within the scope of current copyright law. 


b. Right to Distribute Copies 


Title 17 U.S.C. section 106(3) provides that it is the exclusive right 
of the copyright owner ‘‘to distribute copies or phonorecords of the 
copyrighted work to the public by sale or other transfer of ownership, 
or by rental, lease, or lending.’’ This right is limited by the doctrine 
of ‘‘first sale,’’ which provides that ‘‘[nJotwithstanding the provisions 
of section 106(3), the owner of a particular copy or phonorecord lawfully 
made under this title, or any person authorized by such owner, is 
entitled, without the authority of the copyright owner, to sell or oth- 
erwise dispose of the possession of that copy or phonorecord.’’”? Thus, 
the copyright owner can control the initial sale of a lawfully made 
copy of a work, but not the subsequent sale of the lawfully made copy.” 





68. Id. at 683-84. 

69. Id. at 686 (citing MAI Sys. Corp. v. Peak Computer, Inc., 991 F. 2d. 511, 518 
(9th Cir. 1993), cert. dismissed, 510 U.S. 1033, 114 S. Ct. 671 (1994)). 

70. 17 U.S.C. § 106(3) (1994). 

71. 17 U.S.C. § 109(a) (1994). 

72. Note that copyright owners in sound recordings and computer programs, unlike 
other copyright owners, retain the right to regulate and control rental of copies of their 
works made after the initial sale. See 17 U.S.C. § 109(b)(1)(A) (1994). The ITTF Report 
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Hence, a person could purchase a computer game, use it, and when 
eventually bored with it, sell the game. It is important to understand 
that this doctrine pertains only to lawfully made copies; ‘‘the distri- 
bution of an unlawfully made copy [whether for profit or not] will 
subject any distributor to liability for infringement.’’” 

Consequently, in the example of the computer game, when the 
original purchaser decided to sell the game, she would have to erase 
any copies of the game made on her computer, as these copies would 
become unlawfully made in violation of Section 106(1) when the game 
was sold to a subsequent purchaser. Similarly, if the original purchaser 
decided to make copies of the game on computer disks and sell these, 
the original purchaser would be infringing both the reproduction and 
distribution rights of the copyright owner. 

A slight alteration of these facts suggests how such violations could 
occur via the Internet. The original purchaser of the computer game 
might decide to do her fellow game lovers a favor and post the entirety 
of the game onto the Internet, perhaps onto some game lover’s discus- 
sion group on the user’s service provider, a local BBS. Subsequently, 
any interested users with access to the BBS could download the game 
and install it on their home computers. The original purchaser would 
have thus infringed the reproduction rights and distribution rights of 
the copyright owner. Those downloading the game could also be held 
liable for infringing the reproduction right, because downloading the 
game would create a copy on the downloader’s computer. 

Of course, the more interesting question is whether the BBS to which 
the original purchaser posted the game would be guilty of infringing 
the distribution rights of the copyright owner. As noted earlier, federal 
courts have found that a BBS may be held liable for infringing a 
copyright owner’s reproduction rights.”* Similarly, courts have found 
that service providers, like BBS’s, may be held liable for infringement 
of distribution rights. In Playboy Enterprises, Inc. v. Frena,’> the court 
considered a claim by Playboy that defendant Frena, operator of a 
subscription BBS, had infringed its copyright on certain of Playboy’s 
photographed works. Frena operated a commercial BBS, which users 
could log onto and browse through various directories, looking at 
pictures and downloading them to their home computers.”* Many of 
the pictures contained adult material, and 170 of the adult pictures 
were digitized copies of photographs taken from Playboy’s copyrighted 





suggests that this may be of some significance in the Internet context. Many multimedia 
works (i.e., software containing not only computer language, but also sound recordings 
and computerized photographs) are not easily categorized, and consequently might 
arguably be included in the computer program or sound recording category. ITTF REPorT, 
supra note 2, at 69, n.214. 

73. Id. at 67. 

74. See supra Part I(B)(2)(a). 

75. 839 F. Supp. 1552 (M.D. Fla. 1993). 

76. Id. at 1554. 
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works.”” Frena admitted that the photographs were displayed on his 
BBS, that the photographs were uploaded to the BBS by his customers, 
and that he did not receive authorization from Playboy for display of 
the photographs.”* Nevertheless, Frena argued that he should not be 
held liable because he never uploaded any of Playboy’s photographs 
onto the BBS, that his customers uploaded the pictures, and that he 
was unaware of the violations.”* He also stated that as soon as he was 
served with a summons and made aware of Playboy’s interest, he 
removed the pictures from his BBS and has subsequently monitored 
the BBS to prevent additional uploading of Playboy photographs to his 
BBS.® Dismissing the defendant’s argument that his ignorance of the 
infringement and prompt remedial action should preclude the attach- 
ment of liability, the Frena court held that 


[pJublic distribution of a copyrighted work is a right reserved to 
the copyright owner, and usurpation of that right constitutes 
infringement. ... [Playboy’s] right under 17 U.S.C. § 106(3) to 
distribute copies to the public has been implicated by Defendant 
Frena. Section 106(3) grants the copyright owner ‘‘the exclusive 
right to sell, give away, rent or lend any material embodiment of 
his work.’’ There is no dispute that Defendant Frena supplied a 
product containing unauthorized copies of a copyrighted work. It 
does not matter that Defendant Frena claims it did not make the 
copies itself.* 


The court paid special attention to Frena’s claim that he was unaware 
of the infringement, holding that ‘‘[t]here is irrefutable evidence of 
direct copyright infringement in this case. It does not matter that [the 
operator] may have been unaware of the copyright infringement. Intent 
to infringe is not needed to find copyright infringement. Intent or 
knowledge is not an element of infringement ... .’’*? The court also 
found infringement of Playboy’s exclusive right of public display.® 
Nevertheless, the court did not consider the issue of whether the 
uploading and downloading via the BBS, inherently involving copies 
being created on the computers of the uploader, the BBS, and the 
downloader,®™ constituted a reproduction infringement. The court’s 





fas 

78. 

79. 

80. 

81. Id. at 1556. 

82. Id. at 1559. 

83. See infra Part I(B)(2)(c). 

84. See Sega Enter’s, Ltd. v. Maphia, 857 F. Supp. 679, 686 (N.D. Cal. 1994) (holding 
that unauthorized copies of Sega’s games were made when Sega games were uploaded 
by users to defendant’s BBS where they were placed on the storage medium of the BBS 
and where the games were downloaded by other users). 
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decision not to consider the issue may have been the result of the 
litigants’ failure to put the issue properly in dispute, or a reluctance 
on the part of the court to interpret present copyright law as it applies 
to reproduction in the Internet context.®* This boundary has since been 
crossed by other federal courts. * 

In Starware, the court not only found infringement of Playboy’s 
exclusive reproduction rights, but also infringement of Playboy’s right 
of distribution.*” Concluding that Starware’s creation and sale of unau- 
thorized copies of Playboy’s copyrighted photographs on CD ROM was 
infringing Playboy’s reproduction rights, the court further held that 
‘‘by selling or otherwise publicly distributing CD ROM disks containing 
copies of [Playboy’s] photographs, Defendant has violated [Playboy’s] 
exclusive right to distribute the copyrighted works under 17 U.S.C. § 
106(3).’’®* 


c. Right to Perform and/or Display a Work Publicly 


i. Right to Perform 


To ‘‘perform’’ a work means to recite, render, play, dance, or act 
it, either directly or by means of any device or process, or, in the 
case of a motion picture or other audiovisual work, to show its 


images in any sequence or to make the sounds accompanying it 
audible. *®° 


It seems clear on the face of the statute that the language of § 101 
can be read to include the public performance of a video clip, motion 
picture, or sound recording, any and all of which might accompany a 
multi-media file that is transmittable by Internet and playable by use 
of certain computer hardware. The IITF Report offers the example of a 
digitized version of a motion picture which might be transmitted via 
the Internet from one person to another. The actual transmission (or 
uploading and downloading to a BBS or other service provider) does 
not itself constitute a ‘‘rendering’’ or ‘“‘showing,’’ and thus is not per 
se a performance.” Nevertheless, if the digitized motion picture is then 





85. ITTF Report, supra note 2, at 68-69. 

86. See supra Part I(B)(2)(a); Religious Tech. Ctr. v. Netcom On-line Communication 
Serv’s, Inc., 907 F. Supp. 1361 (N.D. Cal. 1995); Playboy Enter’s, Inc., v. Starware Publ’g 
Corp., 900 F. Supp. 433, 437 (S.D. Fla. 1995); Sega, 857 F. Supp. at 683. 

87. Starware, 900 F. Supp. at 437. 

88. Id. at 438 (supplying electronic reproductions of copyrighted photographs con- 
stitutes infringement even if defendant did not himself make the reproductions). 

89. 17 U.S.C. § 101 (1994). 

90. ITTF Report, supra note 2, at 71. However, if it is an unauthorized transmission 
it may constitute a violation of the copyright owner’s reproduction and distribution 
rights. See supra Part I(B)(2)(a), (b). 
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‘“‘played,’’ for example by use of a computer equipped with monitor 
and media display software, or sound card and speakers, then there is 
a performance.” 

With regard to the requirement that the performance be ‘‘public,’’ it 
is possible to speculate by analogy that courts are likely to find that a 
performance is ‘‘public’’ even where the ‘‘performances and displays 
may occur in diverse locations and at different times.’’®? The IITF 
Report notes, ‘‘Courts have repeatedly imposed public performance 
infringement liability upon entities that, for example, develop novel 
modes of delivering motion picture performances to customers and 
advance novel legal arguments as to why their performances are not 
‘public.’’’*? Presumably, the argument made is that posting of a ‘‘per- 
formable’’ digitized version of a work will make it available to poten- 
tially millions of Internet users. It is thereby virtually guaranteed that 
it will be viewed or heard by untold numbers of people. Certainly 
distribution via the Internet makes the work available to an audience 
consisting of ‘‘a substantial number of persons outside of a normal 
circle of family and its social acquaintances.’ 


ii. Right to Display 


Displaying a work means ‘‘show[ing] a copy of it, either directly or 
by means of a. . . television image, or any other device or process.’’® 
Like the language defining performance within the copyright context, 
the language pertaining to display encompasses transactions that may, 
and regularly do,-occur during Internet use. Many service providers 
not only list files and materials available from or through them, but 
also make the pictures visible on-line. Instead of a description of a 
picture available for download being displayed, the picture itself is 
displayed. 

Such was the case in Frena, where unauthorized copies of Playboy 
photos were uploaded to the defendant’s BBS.*’ Such photos were then 
displayed to subscribers, who could log onto the BBS and scroll through 
the pictures, viewing them and deciding which ones to download.” 
The court found not only that Playboy’s distribution rights were in- 
fringed, but 





91. ITTF Report, supra note 2, at 71. 

92. Id. at 71-72. 

93. Id. at 71 (citing Columbia Pictures Indus. v. Redd Horne, Inc., 749 F.2d 154 (3d 
Cir. 1984); On Command Video Corp. v. Columbia Pictures Indus., 777 F. Supp. 787 
(N.D. Cal. 1991)). 

94. 2 MELVILLE B. NIMMER, NIMMER ON CopyRIGHT § 8.14(C), at 8-169 (1993); see 
Playboy Enter’s, Inc. v. Frena, 639 F. Supp. 1552, 1557 (M.D. Fla. 1993). 

95. 17 U.S.C. § 101 (1994). 

96. ITTF REPoRT, supra note 2, at 72. See also supra note 7, for a discussion of the 
routine display of photographs, graphics and other media on the World Wide Web. 

97. Playboy Enter’s, Inc. v. Frena, 839 F. Supp. 1552, 1554 (M.D. Fla. 1993). 

98. Id. 
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{flurthermore, the ‘‘display’’ rights of [Playboy] have been in- 
fringed upon by Defendant Frena. The concept of display is 
broad. . . . The display right precludes unauthorized transmission 
of the display from one place to another, for example, by a 
computer system. ‘‘Display’’ covers any showing of a ‘‘copy’’ of 
the work, ‘‘either directly or by means of a film, slide, television 
image or any other device or process.’’ 


Considering whether the display of the pictures to the subscribers of 
the defendant’s BBS constituted ‘‘public’’ display, the court held that 
‘“‘Defendant’s display of [Playboy’s] copyrighted photographs to sub- 
scribers was a public display. Though limited to subscribers, the au- 
dience consisted of ‘a substantial number of persons outside of a normal 
circle of family and its social acquaintances.’’’!° 


II. POTENTIAL LIABILITY FOR INSTITUTIONS OF HIGHER EDUCATION AS 
SERVICE PROVIDERS?" 


A. Routine Faculty, Student and Staff Use of Internet Access 


Having detailed the manner in which copyright infringement can 


occur during the provision and use of Internet services, it is now 
possible to consider the potential liability faced by institutions of higher 
education as service providers. Reviewing the rights guaranteed copy- 
right owners, it is readily apparent that there is substantial activity on 
most university campuses that could implicate a copyright owner’s 
rights and open the door for potential university liability. The following 
is a summation of the more routinely engaged-in activities occurring 
via university-provided Internet access that raise questions of possible 
liability for the university as service provider. 

Right to Reproduce: Students regularly download digitized photo- 
graphs from newsgroups to which they can subscribe via university- 
provided Internet accounts (i.e., alt.binary.pictures.sex.female, 
alt.binary.pictures.sex.male, etc.). Downloading these pictures involves 
copying the digitized photo file from the newsgroup to the student’s 
individual account (copy 1), and then downloading the file from the 
account to the student’s personal computer (copy 2). At that point the 
student may decide to leave the file on his or her hard drive, copy it 
to a disk, or print it out (copy 3). Subsequently, an additional copy(s) 





99. Id. at 1556-57 (citations omitted). 

100. Id. at 1557 (citations omitted). 

101. Information in this section regarding the practices, procedures and capabilities of 
universities as Internet service providers is based on information garnered from discus- 
sions and information provided by members of the University of Virginia’s Office of 
Information Technology and Communications. 
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(copy 4) may be made and distributed to other students, a likely 
occurrence among students. All such instances of copying would im- 
plicate the exclusive right of reproduction.” 

Another popular use of the Internet involves professors distributing 
excerpts of copyrighted books, papers and other academic works to 
students via their Internet accounts. Copying of the materials, either 
by typing or digitizing, would implicate the right of reproduction, as 
would the professor’s posting the work to a newsgroup, which is 
frequently created specifically for a given class. Likewise, student 
downloading of the material would involve copying that is equivalent 
to that involved in downloading digitized pictures. 

Right to Distribute: The extent to which students use their Internet 
accounts and university computer equipment to digitize photographs 
and upload the digitized photos is uncertain. To the extent this occurs, 
the university has potential liability for the digitizing, which constitutes 
reproduction,’“ as well as for the uploading, which constitutes distri- 
bution.’ Similarly, a professor’s uploading of digitized or copied 
excerpts from a book, paper or other copyrighted work would constitute 
both reproduction and distribution. 

Right to Display/Perform Publicly: Internet activity by students, fac- 
ulty or staff is unlikely to raise public performance issues. This is due 
in large part to the limited availability of digitized video or other 
‘‘performable’’ downloadable files. However, this is not to say that this 
does not happen. There are some digitized video clips available on- 
line, and downloading of such files and subsequent ‘‘viewing of them’”’ 
would implicate reproduction and distribution rights. 

Public display is more readily deserving of university attention, as 
there appears to be a fair degree of public display of copyrighted 
material. More and more universities are offering not only Internet 
access, but also provide software, such as Netscape, the sophisticated 
communications software that makes it possible to interface with the 
World Wide Web.’ Consequently, students are able not only to down- 
load pictures, which they can do without connecting to the World 
Wide Web, but they are also able to view the pictures on the computer 
screen, a process constituting public display.’” 





102. See, e.g., Religious Tech. Ctr. v. Netcom On-Line Communication Serv’s, Inc., 
907 F. Supp. 1361, 1368 (N.D. Cal. 1995); Playboy Enter’s, Inc. v. Starware Publ’g Corp., 
900 F. Supp. 433, 437 (S.D. Fla. 1995); Sega Enter’s Ltd. v. Maphia, 857 F. Supp. 679, 
683 (N.D. Cal. 1994). 

103. See, e.g., Religious Tech. Ctr., 907 F. Supp. at 1368; Starware, 900 F. Supp. at 
437; Sega, 857 F. Supp. at 683. 

104. Id. 

105. Playboy Enter’s, Inc. v. Frena, 839 F. Supp. 1552, 1556 (M.D. Fla. 1993). 

106. Netscape is a ‘‘Web browser.’”’ It is a piece of software that is run while a 
computer is connected to the Internet that allows the user to interface with the World 
Wide Web. See supra note 7, for a description of the Web. 

107. Frena, 839 F. Supp. at 1556-57. 
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B. Standards of Liability 


There has been considerable argument that within the Internet con- 
text, service providers should have little or reduced liability for copy- 
right infringement, ‘‘such as imposing liability only in those cases 
where infringement was willful and repeated or where it was proven 
that the service provider had both ‘actual knowledge’ of the infringing 
activity and the ‘ability and authority’ to terminate such activity.’’* 
Those seeking to amend House Bill 2441 have taken this position, 
arguing that service providers should be protected from liability unless 
they have ‘‘actual knowledge’’ of the infringement and/or ‘‘directly 
participate’ in the infringement.’ Proponents of reduced or eliminated 
liability argue that ‘‘imposing liability on BBS operators hinders rather 
than promotes the potential of digital technology as a genuinely dem- 
ocratic medium,’’ and that ‘‘[iJn fact, such liability likely will restrict 
the free flow of information by encouraging a more centralized control 
over content.’’!?° Service providers specifically argue 


that the volume of material on a service provider’s system is too 
large to monitor or screen; that even if a service provider is willing 
and able to monitor the material on its system, it cannot always 
identify infringing material; that failure to shield on-line service 
providers will impair communication and availability of informa- 
tion; that exposure to liability for infringement will drive service 
providers out of business, causing the NII to fail; and that the law 
should impose liability only on those who assume responsibility 
for the activities their subscribers (and presumably, they) engage 
in on their system. 


Nevertheless, the ITTF found these arguments unpersuasive and rec- 
ommends continued adherence to current standards of liability for 
service providers. Explaining this recommendation, the IITF Report 
notes that while service providers are faced with handling a vast 
quantity of potentially infringing material each day, 


[o]n-line service providers are not alone in this position. Millions 
of photographs are taken to photo finishers each day by individual 
consumers. It is virtually impossible for these service providers to 
view any of those works before they are reproduced from the 
undeveloped film. Yet, they operate under strict liability standards. 
Likewise, book sellers, record stores, newsstands and computer 
software retailers cannot possibly read all the books, listen to all 





. ITTF Report, supra note 2, at 114. 

. Hearings on HR 2441, supra note 22, at 2. 
. Elkin-Koren, supra note 11, at 348. 

. ITTF Report, supra note 2, at 115-16. 
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the records, review all the newspapers and magazines or analyze 
all the computer programs that pass through their establishments 
for possible infringements. Yet, they may be held strictly liable as 
distributors if the works or copies they deal in are infringing.’ 


It is worth noting, however, that the ITTF comments are directed, at 
least primarily, at commercial service providers: 


On-line service providers have a business relationship with their 
subscribers. ... [T]he on-line services provide subscribers with 
the capability of uploading works because it attracts subscribers 
and increases usage — for which they are paid. Service providers 
reap rewards for infringing activity. It is difficult to argue that 
they should not bear the responsibilities. ** 


Similarly, court cases have addressed situations involving commercial 
service providers. In this respect the situation of a university is not 
perfectly analogous. Accordingly, there may be room for a degree of 
judicial leniency or accommodation (or for internet use in the academic 
setting).1‘* This is so where such leniency is not forthcoming for profit- 
oriented enterprises that benefit directly or indirectly from infringement 
activities. Furthermore, although the IITF Report authors advocate im- 
position of strict liability on service providers, courts have not neces- 
sarily embraced this proposition, and some have flatly rejected it. Such 
was the case in Religious Technology Center, where the federal district 
court did ‘‘not find workable a theory of infringement that would hold 
the entire Internet liable for activities that cannot reasonably be de- 
terred.’’115 

Nevertheless, until congressional action is taken to resolve these 
differences of opinion concerning service provider liability,* and to 
clearly define the extent to which educational institutions will be treated 
like commercial service providers, university liability must be examined 
by analogy to case law. The cases to date have addressed only com- 
mercial service provider liability within the Internet context.’”” To that 





112. Id. at 116 (citations omitted). 

113. Id. at 117-18. 

114. See infra Part II(C)(2). 

115. Religious Tech. Ctr. v. Netcom On-Line Communication Serv’s, Inc., 907 F. Supp. 
1361, 1372 (N.D. Cal. 1995). 

116. As mentioned previously, this is not likely to happen in 1996. Future of NII 
Bills, supra note 26, at 2 and accompanying text. 

117. See Religious Tech. Ctr., 907 F. Supp. 1361; Playboy Enter’s, Inc. v. Starware 
Publ’g Corp., 900 F. Supp. 433 (S.D. Fla. 1995); Sega Enter’s Ltd. v. Maphia, 857 F. 
Supp. 679 (N.D. Cal. 1994); Playboy Enter’s, Inc. v. Frena, 839 F. Supp. 1552 (M.D. 
Fla. 1993). 

In United States v. LaMacchia, 871 F. Supp. 535 (D. Mass. 1992), the United States 
District Court for the District of Massachusetts considered a case involving infringing 
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extent, as with other service providers, a university’s liability for 
infringing activity occurring via.use of its system can arise under any 
of three theories of liability: direct, contributory or vicarious liability. 
Different standards of liability are imposed for each type of liability. 
These standards of liability are each considered in turn as they might 
be applied to the various Internet activities routinely occurring via 
university Internet access. Following these considerations, the fair use 
defense is considered as it might be employed by a university facing a 
claim of infringement in the Internet context.** 


1. Direct Liability 


a. Direct Liability for Reproduction 


Copyright infringement ‘‘consists of the unauthorized exercise of one 
of the exclusive rights of the copyright holder delineated in section 
106’’?° unless the use falls into one of the exceptions to the exclusive 
rights of copyright owners. In the case of direct liability, the infringer 
is held to a standard of strict liability—the infringer’s intent or know- 
ledge is irrelevant with regard to the determination of liability,”° 
although intent is relevant to determination of damages.’?' 





uploading and downloading by a Massachusetts Institute of Technology student using 
university-provided Internet access. Although the facts could have resulted in judicial 
consideration of university liability as a service provider, the court never reached that 
issue. Nor did it address the student’s liability under copyright law for his on-line 
activities, because such a claim was not put before the court. Id. at 536. Instead, an 
indictment charging the student with conspiracy to violate the Wire Fraud Statute, 18 
U.S.C. § 1343 (1994), was returned. As a result, the court never addressed copyright 
liability for either the student or the university. Rather, the court addressed whether the 
Wire Fraud Statute could be properly relied upon as a copyright enforcement mechanism, 
where the Copyright Act itself provides for limited criminal liability. Id. The court 
concluded that in light of the Supreme Court’s decision in Dowling v. United States, 
473 U.S. 207, 105 S. Ct. 3127 (1985), prosecution under the Wire Fraud Statute was 
precluded. LaMacchia, 871 F. Supp. at 545. 

118. See infra Part II(C). 

119. Religious Tech. Ctr., 907 F. Supp. at 1367 (citing 17 U.S.C. § 501(a) (1988)). 

120. This holding of strict liability is different from other bodies of law affecting 
service providers and other public distributors, e.g., newspapers, broadcasters, etc. 
Specifically in the realm of defamation, courts have held that service providers are like 
distributors of publications and are to be held to the same standards: 

CompuServe has no more editorial control over such a publication than does a 
public library, book store, or newsstand, and it would be no more feasible for 
CompuServe to examine every publication it carries for potentially defamatory 
statements than it would be for any other distributor to do so.... [T]he 
appropriate standard of liability to be applied to CompuServe is whether it 
knew or had reason to know of the allegedly defamatory Rumorville statements. 
Cubby, Inc. v. CompuServe, Inc., 776 F. Supp. 135, 140-41 (S.D.N.Y. 1991). 

121. Id. Copyright law provides for reduced damages for the ‘‘innocent infringer’’ 
which Congress deemed ‘‘sufficient to protect against unwarranted liability in cases of 
occasional or isolated innocent infringement[.] [I]t offers adequate insulation to users, 
such as broadcasters and newspaper publishers, who are particularly vulnerable to this 
type of infringement suit.’’ H.R. Rep. No. 1476, at 163, reprinted in 1976 U.S.C.C.A.N. 
5659, 5779. 
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Users who engage in making digitized copies of copyrighted photo- 
graphs or other works engage in infringing activity.122 Under current 
case law they are likely to be held directly liable for infringement of 
both the reproduction’? and distribution’** rights of the copyright 
owner. As noted previously, uploading and downloading of digitized 
works results in numerous copies of the work being created, several of 
them automatically produced by the university system as a posting is 
made or a file is downloaded.’?5 Is a university directly liable for the 
productions of the copies created on its system during the process of 
uploading and downloading by students, faculty and staff infringers? 
Current case law suggests it is not.1”° 

As noted previously, the Frena court, considering a suit against a 
BBS operator whose system contained files of adult pictures, did not 
find the defendant service provider itself liable for infringing repro- 
duction rights. However, it is unclear whether this claim was properly 
presented, given that the court did not address a section 106(1) repro- 
duction infringement at all.127 The court did, though, find the BBS 
operator directly liable for distribution and display infringements.'2* 
The Sega court found the defendant BBS operator liable, which had 
solicited the uploading of pirated versions of Sega computer games. 
The court’s finding of liability was based on the defendant’s infringe- 
ment of Sega’s exclusive right of reproduction, but the court finding 
was made under a theory of contributory liability, not direct liability.*2° 

Finally, in Religious Technology Center,’*° the court also concluded 
that the two service providers involved could not be held directly liable 
for the primary infringing activity of a subscriber.’*! Ruling on several 
preliminary motions to dismiss and grant summary judgment, the court 
considered whether the operator of a local BBS, defendant Klemesrud 
and defendant Netcom, an Internet service provider, should be liable 
for copyright infringement committed by defendant Erlich, a subscriber 
of the BBS. The plaintiffs, Religious Technology Center (‘‘RTC’’) and 
Bridge Publications, Inc., hold copyrights in all works of L. Ron 
Hubbard, the late founder of the Church of Scientology.*** Erlich is a 





122. See, e.g., Playboy Enter’s, Inc. v. Starware Publ’g Corp., 900 F. Supp. 433, 437 
(S.D. Fla. 1995). 

123. See Religious Tech. Ctr., 907 F. Supp. at 1368; Starware, 900 F. Supp. at 437; 
Sega Enter’s Ltd. v. Maphia, 857 F. Supp. 679, 683 (N.D. Cal. 1994). 

124. Playboy Enter’s, Inc. v. Frena, 839 F. Supp. 1552, 1556 (M.D. Fla. 1993). 

125. See supra notes 51-69 and accompanying text. 

126. See Religious Tech. Ctr., 907 F. Supp. at 1368-71; Frena, 839 F. Supp. at 1556- 
57; Sega, 857 F. Supp. at 686-87. 

127. 839 F. Supp. at 1556-57. Accord Religious Tech. Ctr., 907 F. Supp. at 1368-71. 

128. 839 F. Supp. at 1556-57. 
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former Scientology Minister, who criticizes the church via the Usenet 
newsgroup alt.religion.scientology (‘‘a.r.s’’), ‘‘an on-line forum for dis- 
cussion and criticism of Scientology.’’*** In the process of criticizing 
the church, Erlich routinely posted (or uploaded) portions of RTC’s 
copyrighted works to a.r.s.’*> Erlich gained access to the Internet via a 
local BBS operated by defendant Klemesrud out of his home.*** The 
BBS itself was not directly linked to the Internet, but instead acquired 
access through a third-party service provider, Netcom On-Line Com- 
munications, Inc. (‘‘Netcom’’), ‘‘one of the largest providers of Internet 
access in the United States.’’*” 

Erlich’s commentary and writings were posted to the BBS computer, 
where they were automatically stored for a brief time. Then, ‘‘[a]ccording 
to a prearranged pattern established by Netcom’s software, Erlich’s 
initial act of posting a message to Usenet result[ed] in the automatic 
copying of Erlich’s message from Klemesrud’s [BBS] computer onto 
Netcom’s computer and onto other computers on the Usenet.’’** These 
postings, for the convenience of users, are maintained on the systems 
of Usenet servers for a short period of time—eleven days by Netcom 
and three days by Klemesrud’s BBS.1*° Once posted to Netcom’s system, 
messages are then accessible to Netcom customers and Usenet users, 
who may in turn download to their own computers.**° In turn, ‘‘Net- 
com’s local server makes availabie its postings to a group of Usenet 
servers, which do the same for other servers until all Usenet sites 
worldwide have obtained access to the postings, which takes a matter 
of hours.’’*4 

Considering whether Netcom or Klemesrud’s BBS was directly liable 
for reproduction infringement, the court held ‘‘that the storage on a 
defendant’s system of infringing copies and retransmission to other 
servers is not a direct infringement by the BBS operator of the exclusive 
right to reproduce the work where such copies are uploaded by an 
infringing user.’’**? Considering the decisions in Frena and Sega, the 
Religious Technology Center court concluded that it did not reach a 
decision contrary to that of the Frena holding. Regarding the Sega 
decision, the Religious Technology Center court was likewise unper- 
suaded that a finding of direct infringement was warranted: 


This court is not convinced that Sega provides support for a 
finding of direct infringement where copies are made on a defen- 





134. 
135. 
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dant’s BBS by users who upload files. Although there is some 
language in Sega regarding direct infringement. ... The court’s 
reference to the ‘‘knowledge of Defendant”’ indicates that the court 
was focusing on contributory infringement, as knowledge is not 
an element of direct infringement ... . Thus, the court finds that 
neither [Frena] nor Sega requires finding Netcom liable for direct 


infringement of plaintiffs’ exclusive right to reproduce their 
works.143 


The court concluded: 


Where the infringing subscriber is clearly directly liable for the 
same act, it does not make sense to adopt a rule that could lead 
to the liability of countless parties whose role in the infringement 
is nothing more than setting up and operating a system that is 
necessary for the function of the Internet. Such a result is unne- 
cessary as there is already a party directly liable for causing the 
copies to be made. Plaintiffs occasionally claim that they only 
seek to hold liable a party that refuses to delete infringing files 
after they have been warned. However, such [direct] liability 
cannot be based on a theory of direct infringement, where knowl- 
edge is irrelevant. The court does not find workable a theory of 
infringement that would hold the entire Internet liable for activities 
that cannot reasonably be deterred.** 


b. Direct Liability for Distribution and Public Display 


The few decisions addressing Internet copyright violations indicate 
that courts differ on the question of whether service providers should 
be held directly liable for infringing distribution and display rights 
when a service user or subscriber uploads infringing material. As noted 
previously, in Frena the court found the defendant directly liable for 
infringing Playboy’s distribution and public display rights by providing 
access to users who uploaded copies of Playboy’s copyrighted works, 
which were displayed and available for download on the defendant’s 
BBS.** The court rejected the defendant’s arguments that liability 
should not attach because he took immediate action upon being made 
aware of the infringing photos, removed them and monitored them to 
prevent future infringements.** The court observed that 


[pJublic distribution of a copyrighted work is a right reserved to 
the copyright owner, and usurpation of that right constitutes 





143. Id. (citations omitted). 

144. Id. at 1372. 

145. Frena, 839 F. Supp. at 1556. 
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infringement. ... [Playboy’s] right under 17 U.S.C. § 106(3) to 
distribute copies to the public has been implicated by Defendant 
Frena. Section 106(3) grants the copyright owner ‘‘the exclusive 
right to sell, give away, rent or lend any material embodiment of 
his work.’’ . . . There is no dispute that Defendant Frena supplied 
a product containing unauthorized copies of a copyrighted work. 
It does not matter that Defendant Frena claims he did not make 
the copies itself.*” 


Consequently, the court found that ‘‘the undisputed facts mandate 
partial summary judgment that Defendant Frena’s unauthorized display 
and distribution of [Playboy’s] copyrighted material is copyright in- 
fringement under 17 U.S.C. § 501.’’1#8 

However, the Religious Technology Center court rejected the Frena 
court’s use of a strict liability standard, stating that 


[t]he court is not entirely convinced that the mere possession of a 
digital copy on a BBS that is accessible to some members of the 
public constitutes direct infringement [of the rights of public 
distribution and display] by the BBS operator. . . . Only the sub- 
scriber should be liable for causing the distribution of plaintiffs’ 
work, as the contributing actions of the BBS provider are automatic 
and indiscriminate. ... Where the BBS merely stores and passes 
along all messages sent by its subscribers and others, the BBS 
should not be seen as causing these works to be publicly distrib- 
uted or displayed.**° 


The court further observed that even if the Frena holding were accepted, 
the facts before it were distinguishable from those of Frena. Unlike the 
BBS in Frena, ‘‘Netcom does not maintain an archive of files for its 
users.’’5° Thus, it cannot be said to be ‘‘supplying a product.’’** The 
court further observed that 


Netcom does not create or control the content of the information 
available to its subscribers; it merely provides access to the Inter- 
net, whose content is controlled by no single entity. Although the 
Internet consists of many different computers networked together, 
some of which may contain infringing files, it does not make 
sense to hold the operator of each computer liable as an infringer 





147. Id. at 1556. 

148. Id. at 1559. 

“149. Religious Tech. Ctr., 907 F. Supp. at 1372. 
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from these directories. 839 F. Supp. at 1554. 
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merely because his or her computer is linked to a computer with 
an infringing file. It would be especially inappropriate to hold 
liable a service that acts more like a conduit, in other words, one 
that does not itself keep an archive of files for more than a short 
duration. . . . No purpose would be served by holding liable those 
who have no ability to control the information to which their 
subscribers have access, even though they might be in some sense 
helping to achieve the Internet’s automatic ‘‘public distribution’ 
and the users’ ‘‘public’’ display of files.’ 


The Religious Technology Center court reached a similar conclusion 
with regard to Klemesrud’s BBS: 


The allegations against Klemesrud fail for the same reason the 
court found that Netcom was entitled to judgment as a matter of 
law on the direct infringement claim. There are no allegations 
that Klemesrud took any affirmative steps to cause the copies to 
be made. The allegations, in fact, merely say that ‘Erlich ... 
caused’’ the copies to be made and that Klemesrud’s computer, 
not Klemesrud himself, created additional copies. There are no 
allegations in the complaint to overcome the missing volitional or 
causal elements necessary to hold a BBS operator directly liable 
for copying that is automatic and caused by a subscriber.’ 


A university, or any service provider, would have no apparent lia- 
bility under Religious Technology Center’s initial finding that when a 
BBS or service provider merely stores and passes along messages, 
liability does not attach.*** Even if the alternative standard of liability 
suggested by Frena controlled, under the Religious Technology Center 
analysis, a university could be distinguishable from the defendant BBS 
in Frena. Like Netcom, universities typically maintain archives specif- 
ically for browsing and downloading by university system users. Fur- 
thermore, like Netcom, universities generally do not create or control 
the content of the material available to university users on the Internet. 
Although, like the Klemesrud BBS and Netcom, universities typically 
do maintain control over their systems. They do not, however, control 
the content or information that is accessed—a factor which is significant 
in Religious Technology Center’s finding of no direct liability for the 
Klemesrud BBS and Netcom.**> Assuming a university’s actions con- 
tinue to be distinguishable from those of the Frena-type BBS, it would 
have a viable argument for a finding of no direct liability for the actions 
of users or for the automatic processing occurring on its system. 
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2. Contributory Liability 


While the Copyright Act does not directly address contributory or 
vicarious liability, case law has established standards for enforcement 
of such forms of liability within the copyright context. Contributory 
liability will be established for infringement when a party ‘‘with knowl- 
edge of the infringing activity, induces, causes or materially contributes 
to the infringing conduct of another.’’**” Accordingly, courts are likely 
to find a university contributorily liable for user infringement when a 
university has knowledge of the irifringing activity and ‘‘substantially 
participates’ in the infringement.'** 

Knowledge of the infringement requires more than an awareness that 
infringement might occur.*** In fact, in Religious Technology Center, 
the court held that ‘‘a mere unsupported allegation of infringement by 
a copyright owner may not automatically put a defendant on notice of 
infringing activity.’"® The court did not require that knowledge of 
infringement be unequivocal, but instead held that where a copyright 
owner asserts that specific violations are occurring, the service provider 
must take reasonable action under the circumstances.’ In essence, a 
report of infringement requires that the service provider view the 
allegedly infringing files, and 


[w]here a BBS operator [service provider] cannot reasonably verify 
a claim of infringement, either because of a possible fair use 
defense, the lack of copyright notices on the copies, or the copy- 
right holder’s failure to provide the necessary documentation to 
show that there is a likely infringement, the operator’s lack of 
knowledge will be found reasonable and there will be no liability 
for contributory infringement for allowing the continued distri- 
bution of the works on its system.’ 


Where it can be ascertained that questioned files are copyrighted or are 
likely to be copyrighted, i.e., ‘‘where works contain copyright notices 
within them,’’® the service provider should delete the infringing files 
from its system.’ It is also advisable for the service provider, where 





156. See ITTF Report, supra note 2, at 109. 
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feasible, to inform the user (and the user’s primary service provider 
where applicable) of the detection and deletion of infringing filings. 
The service provider should also suspend the infringing user’s access 
or screen future posts by the user, at least for some specified period, 
in order to avoid additional infringing postings. 

For contributory liability to attach, in addition to knowledge, the 
service provider must have induced, caused, or materially contributed 
to the infringing conduct of the user.** Another requirement for a 
finding of contributory liability is that ‘‘such participation must be 
substantial.’’*** Proof of such substantial participation is something of 
a non sequitur within the Internet context. Assisting a user in publish- 
ing worldwide infringing copies of a copyrighted work appears to easily 
qualify as ‘‘materially contributing’’ to the infringement in a substantial 
fashion.’*” The Religious Technology Center court found that 


Netcom allows Erlich’s infringing messages to remain on its system 
and be further distributed to other Usenet servers worldwide. It 
does not completely relinquish control over how its system is 
used. .. . Thus, it is fair, assuming Netcom is able to take simple 
measures to prevent further damage to plaintiffs’ copyrighted works, 
to hold Netcom liable for contributory infringement where Netcom 
has knowledge of Erlich’s infringing postings yet continues to aid 


in the accomplishment of Erlich’s purpose of publicly distributing 
the postings.’® 


Universities appear to stand in a position similar to Netcom and the 
Klemesrud BBS’ in that they typically maintain control over access to 
a system that could be used to distribute worldwide any uploaded 
material. Consequently, where a university has knowledge of potentially 
infringing activity and confirms the copyrighted status of the material 
as described above,’”° the university can abort its ‘‘substantial partici- 
pation’’ by deleting the infringing files. The Religious Technology 
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Center court specifically indicated that this preemptory action is suffi- 
cient: 


If plaintiffs can prove the knowledge element, Netcom will be 
liable for contributory infringement since its failure to simply 
cancel Erlich’s infringing message and thereby stop an infringing 
copy from being distributed worldwide constitutes substantial par- 
ticipation in Erlich’s public distribution of the message.*7! 


3. Vicarious Liability 


The third and final alternative theory of liability for a university 
regarding primary infringing activity by faculty, staff or students is 
vicarious liability. Under this theory, liability may be established re- 
gardless of a service provider’s knowledge or lack thereof,’”? where it 
is determined that the provider ‘‘(1) has the right and ability to control 
the infringer’s acts and (2) receives a direct financial benefit from the 
infringement.’’?”3 

A strong case can likely be made regarding a university’s ‘‘right and 
ability’’ to control a user’s actions as they pertain to university-provided 
Internet access. In Religious Technology Center, the court found that a 
question of fact existed as to whether Netcom and Klemesrud had such 
a right and ability.17* The court acknowledged Netcom’s contention that 
‘fit could not possibly screen messages before they are posted given 
the speed and volume of the data that goes through its system ... 
[and] that it has never exercised control over the content of its users’ 
postings.’’!”> Nevertheless, the court found that the plaintiffs had suc- 
cessfully ‘‘raised a genuine issue of fact as to whether Netcom has the 
right and ability to exercise control over the activities of its subscri- 
bers.’’?”© The court found that plaintiffs’ evidence that Netcom can 
delete specific postings was pertinent and noted the argument by the 
plaintiffs’ expert that ‘‘with an easy software modification Netcom could 
identify postings that contain particular words or come from particular 
individuals.’’’”? The court also noted the plaintiffs’ evidence demon- 
strating that Netcom had previously ‘‘acted to suspend subscribers’’’ 
accounts on over one thousand occasions . . . for commercial advertis- 
ing, posting obscene materials, and off-topic postings.’”* Similarly, the 
court found that an issue of fact had been raised with regard to 
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Klemesrud’s right and ability to control the activities of its subscri- 
bers.’”? The court apparently found compelling the plaintiffs’ argument 
that Klemesrud’s offer to plaintiffs’ counsel to delete the infringing 
works, if the plaintiff would provide the original copyrighted works 
for comparison purposes, established Klemesrud’s right and ability to 
control subscriber activities.1*° 

Presumably a university could exercise the degree of control that the 
court found would be sufficient to satisfy part one of the vicarious 
liability standard for both Netcom and Klemesrud. Universities can 
typically suspend accounts, delete postings, screen for particular words, 
and probably, like Netcom, manage any or all of these control mechan- 
isms with minimal alteration of its system software. The assigning of 
individual account names and passwords suggests that considerable 
individual user control can be asserted by system operators. 

Assuming a university right and ability to control user activities, in 
order to be vicariously liable, a university’s right and ability must 
‘coalesce with an obvious and direct financial interest in the exploi- 
tation of copyrighted materials,’ although actual knowledge of the 
infringement is not required.**' It therefore seems highly unlikely that 
a university will be vicariously liable for infringing activity in the 
Internet context, given that universities rarely provide access for com- 
mercial purposes and do not stand to gain financially by permitting 
infringing activity. 

Even in situations where the service provider is a commercial entity 
offering access for a fee, it appears that at least some courts will require 
that a direct financial benefit to the service provider be proven in order 
for vicarious liability to attach.*? The Religious Technology Center 
court took this position, holding: 


Plaintiffs cannot provide any evidence of a direct financial benefit 
received by Netcom from Erlich’s infringing postings. . . . Netcom 
receives a fixed fee. There is no evidence that infringement by 
Erlich, or any other user of Netcom’s services, in any way enhances 
the value of Netcom’s services to subscribers or attracts new 
subscribers. . . . Because plaintiffs have failed to raise a question 


of fact on this vital element, their claim of vicarious liability 
fails.1®° 
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The court reached the same conclusion with regard to Klemesrud’s 
BBS, ruling that the plaintiffs’ failure to allege that Klemesrud benefited 
directly was fatal to the plaintiffs’ claim for vicarious liability .1* 

Most universities are similar to both Netcom and Klemesrud’s BBS 
in that they do not financially benefit from their users uploading 
infringing material via university-provided access. Nor do universities 
attract additional users by allowing such activity. There is a limited 
pool of users—the enrolled students, faculty and staff of the college. 
The size of this pool in no way correlates with the content of the 
Internet. Additionally, universities have no financial incentive to attract 
more users. They do not provide Internet access for a fee, but rather 
encourage use solely for educational purposes. Consequently, even if 
it is established that a university has the right and ability to control 
the activities of its users, claims for vicarious liability are likely to fail, 
given the absence of direct financial benefit to the university resulting 
from users’ infringing activities. 


C. University Claim of Fair Use and the Internet 


Presuming a university is proven to have taken or participated in 
actions which may constitute infringement of any of the exclusive 
rights of a copyright owner under any of the three preceeding theories 
of liability, there may nevertheless be no infringement where the uni- 
versity is able to establish ‘‘fair use.’’**° The fair use doctrine ‘‘permits 
and requires courts to avoid rigid application of the copyright statute 
when, on occasion, it would stifle the very creativity which that law 
is designed to foster.’’**° In the frequently complex realm of copyright 
law, application of the fair use defense presents a new level of per- 
plexity,*®” especially within the Internet context. Opponents of the 
application of traditional copyright law in cyberspace have argued that 
‘fair use is an anachronism with no role to play in the context of the 
NII.’’?8* Nevertheless, courts undertaking this task continue to consider 
the four factors delineated by Section 107 of the Copyright Act for 
determining whether a given use is fair: 


[T)he fair use of a copyrighted work ... for purposes such as 
criticism, comment, news reporting, teaching (including multiple 
copies for classroom use), scholarship, or research, is not an 
infringement of copyright. In determining whether the use made 
of a work in any particular case is a fair use the factors to be 
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considered shall include — 

(1) the purpose and character of the use, including whether such 
use is of a commercial nature or is for nonprofit educational 
purposes; 

(2) the nature of the copyrighted work; 

(3) the amount and substantiality of the portion used in relation 
to the copyrighted work as a whole; and 

(4) the effect of the use upon the potential market for or value 
of the copyrighted work.*®9 


The fair use defense may arise in the university/Internet context in two 
ways: first, it may apply directly to the activities of a student, faculty 
or staff member; second, it also may apply to a university directly. 


1. Faculty, Student and Staff Claims of Fair Use 


If the Internet activities of a primary user are justified as a fair use, 
the university cannot be contributorily or vicariously liable, because 
the primary activity would not be infringing. For example, if a professor 
created digitized copies of copyrighted works, such as articles or text 
excerpts which the professor wished to distribute to a class and then 
post to an on-line class newsgroup, the professor would be engaging 
in activities that implicate the exclusive rights of the copyright owner, 
i.e., the rights of reproduction’® and distribution.*" If the faculty use 
is fair, however, no infringement occurs and thus no claim for contrib- 
utory or vicarious university liability would be sustainable. Conversely, 
if a student’s posting of digitized photographs via a university Internet 
account does not constitute a fair use, the university may be contri- 
butorily or vicariously liable.*® 

It is beyond the scope of this article to address the intricacies of the 
fair use doctrine as it may or may not apply to the wide variety of 
possible actions by a given student, faculty or staff member in the 
university setting. Nevertheless, ‘‘[i]t is reasonable to expect that courts 
would approach claims of fair use in the context of the NII just as they 
do in ‘traditional environments.’’’*** Consequently, the ground rules for 
fair use in the educational setting will apply in the Internet context. 





189. 17 U.S.C. § 107 (1994). 

190. See Religious Tech. Ctr. v. Netcom On-Line Communication Serv’s, Inc., 907 F. 
Supp. 1361, 1368 (N.D. Cal. 1995); Playboy Enter’s, Inc. v. Starware Publ’g Corp., 900 
F. Supp. 433 (S.D. Fla. 1995); Sega Enter’s Ltd. v. Maphia, 857 F. Supp. 679 (N.D. Cal. 
1994). 

191. Playboy Enter’s, Inc. v. Frena, 839 F. Supp. 1552, 1556 (M.D. Fla. 1993). 

192. Nevertheless, a university could assert its own independent claim of fair use. See 
infra Part II{C)(2). See also Religious Tech. Ctr., 907 F. Supp. at 1378 (holding that with 
regard to consideration of the fair use defense, ‘‘[t]he proper focus here is on whether 
Netcom’s [the service provider’s] actions qualify as fair use, not on whether Erlich [the 
primary infringer] himself engaged in fair use’’). 

193. ITTF Report, supra note 2, at 80. 





218 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 23, No. 2 


Accordingly, faculty, staff or student uses which are adjudicated fair 
or unfair outside the Internet context will guide court decisions about 
similar uses within the Internet context. 

For example, a court may reasonably conclude that a professor who 
places article excerpts on-line for class use, which may be fairly com- 
mon, is not a fair use. Existing case law does not address this issue 
specifically in the Internet context. However, in Basic Books, Inc. v. 
Kinko’s Graphics Corp.,’*° the court concluded that Kinko’s production 
and distribution of photocopies of anthologies of excerpts from text- 
books and periodicals at the direction of various teachers for student 
use was not a fair use. Basic Books suggests that a professor could 
not claim fair use in attempting a similar distribution of excerpts via 
the Internet.**” Basic Books, however, may be distinguished on several 
key points. First, the claim of fair use for educational purposes in Basic 
Books was made by a commercial entity—Kinko’s, not a faculty mem- 
ber.1%* Second, the Basic Books court found that the commercial benefit 
to Kinko’s strongly militated against a finding of fair use, a factor that 
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Document Serv’s, Inc., No. 94-1778, 1996 U.S. App. LEXIS 29132 (6th Cir. Nov. 8, 
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Princeton Univ. Press, the court found that a commercial copier’s production of course 
packs for use in classes at the University of Michigan did not constitute fair use. The 
court found that because the copier did not request permission from, nor pay agreed 
royalties to copyright owners, the press breached the rights of the copyright holders of 
the reproduced works. Id. at *3. 

Interestingly, the owner of the copyshop in Princeton Univ. Press, Mr. Smith, was 
aware of the Kinko’s case. The court notes that not only was he aware of it, but he was 
something of a ‘‘crusader’’ against the Basic Books decision: 

After Kinko’s, we are told, many copyshops that had not previously requested 
permission from copyright holders began to obtain such permission. Mr. Smith 
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He ultimately concluded that the Kinko’s case had been wrongly decided, and 
he publicized this conclusion through speeches, writings, and advertisements. 
His advertisements stressed that professors whose students purchased his course- 
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sion from publishers. 
Not surprisingly, Mr. Smith attracted the attention of the publishing industry. 
Id. at *4-*5. 
197. See id. 
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is clearly absent in the faculty/Internet use scenario.**® The court con- 
cluded that 


Kinko’s is paid directly by students who come into its stores to 
purchase the [anthology] packets. .. . While financial gain ‘‘will 
not preclude [the] use from being a fair use,’’ consideration of the 
commercial use is an important one. ‘The crux of the profit/ 
nonprofit distinction is not whether the sole motive of the use is 
monetary gain but whether the user stands to profit from exploi- 
tation of the copyrighted material without paying the customary 
price.’’ This is precisely the concern here and why this factor 
weighs so strongly in favor of plaintiffs.2° 


Lacking the commercial incentives that the court found compelling 
in Basic Books, a faculty member might argue that duplication and 
distribution via Internet technologies is in fact a fair use. However, 
such an argument might be fairly characterized as a proposal that where 
the commercially infringing agent (e.g., Kinko’s) can be replaced with 
some technology that is directly accessible and operated by a faculty 
member, fair use should be allowed where it would otherwise not be 
permitted. This type of rationalization has been rejected by the courts 
in other contexts. In Encyclopedia Britannica Educational Corp. v. 
Crooks,?" the court found that a school system’s videotaping of the 
plaintiff’s educational broadcasts for later viewing in class did not 
constitute fair use. Unlike the defendant in Basic Books, the Encyclo- 
pedia Britannica defendant was an educational institution, and there 
was no commercial entity involved making a profit by copying edu- 
cational videos and then selling them to schools or students. The school 
recorded the broadcasts itself using its own staff and video cassette 
recorders.?°? There was no suggestion that the school system had a 
commercial interest. The court specifically recognized that the defen- 
dants’ ‘‘general purpose for using plaintiffs’ works [was] to achieve 
laudable educational objectives. . . . [Djefendants’ specific purpose in 
seeking temporary use of plaintiffs’ works is to engage in ‘time shift- 
ing’—the ability of teachers and students to view television programs 
irrespective of when the program was broadcast by a television sta- 
tion.’’?°° Hence, even where the purpose was clearly educational and 
the copying was done strictly for convenience purposes,” the court 





199. Id. at 1532. 

200. Id. (citations omitted). 

201. 558 F. Supp. 1247 (W.D.N.Y. 1983). 

202. Id. 

203. Id. at 1251. 

204. The court observed: 
While time shifting may be more convenient for defendants, fair use is a concept 
based upon reasonableness. Reasonableness in this context does not inherently 
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was not willing to recognize a fair use defense.?°° Consequently, it may 
be likely that if a faculty member argues that her copying and distri- 
bution of articles or textbook excerpts via the Internet qualifies for fair 
use because it serves a ‘‘laudable educational purpose’’ and is done for 
convenience, the courts will reject this argument. This possibility aside, 
however, it is worth reiteration that fair use case law is complex and 
often unpredictable, and it has been the subject of much academic 
debate and writing.” 


2. University Claims of Fair Use 


The defense of fair use may be claimed by a university either where 
the university is accused of direct infringement or where it is accused 
of contributory or vicarious infringement, regardless of whether the 
primary infringer makes the claim or prevails on such a claim.?” A 
university’s claim of fair use in the Internet context is likely to present 
a claim of first impression in every district. Accordingly, universities 
must look to current fair use case law for guidance in ascertaining the 
likelihod of a successful fair use defense. 

There are, however, cases that do address fair use claims by com- 
mercial service providers in the Internet context.?* While not directly 
on point, these cases have some degree of predictive value with regard 
to how courts may address Internet fair use claims by institutions of 


higher education. The cases establish that as with other copyright law 
provisions, courts will apply the traditional fair use criteria to fair use 
claims within the Internet context. Courts will consider (1) the purpose 
and character of the use; (2) the nature of the work; (3) the substantiality 
of the use; and (4) the effect of the use upon the potential market.?” 





include convenience, and the Senate Report on the 1976 Copyright Act stated: 
‘The Committee does not intend to suggest, however, that off-the-air recording 
for convenience would under any circumstances be considered ‘fair use.’”’ 

Id. (quoting S. Rep. No. 94-473, 94th Cong., 1st Sess. 66 (Nov. 20, 1975)). 

205. Id. 

206. See Mary R. Barry, Multiple Photocopying by Educators and the Fair Use Doctrine: 
The Court’s Role in Reducing Transaction Costs, 1994 U. ILL. L. REv. 387 (1994) (provides 
a relatively current discussion of the fair use doctrine as it applies to faculty copying); 
see also Robert Kasunic, Fair Use and the Educator’s Right to Photocopy Copyrighted 
Material for Classroom Use, 19 J.C. & U.L. 271 (1993). 

207. See Religious Tech. Ctr. v. Netcom On-Line Communication Serv’s, Inc., 907 F. 
Supp. 1361, 1378 (N.D. Cal. 1995) (holding that with regard to consideration of the fair 
use defense, ‘‘[t]he proper focus here is on whether [the service provider’s] actions qualify 
as fair use, not on whether [the primary infringer] himself engaged in fair use’’). 

208. See id. (finding the plaintiff had ‘‘raised a genuine issue of fact regarding whether 
[defendant] Netcom .. . has a valid fair use defense’’); Sega Enter’s Ltd. v. Maphia, 857 
F. Supp. 679, 687 (N.D. Cal. 1994) (finding that defendant. BBS operator’s systematic 
encouragement of uploading and downloading pirated Sega video games was unlikely 
to support a claim of fair use); Playboy Enter’s, Inc. v. Frena, 839 F. Supp. 1552, 1557 
(M.D. Fla. 1993) (finding defendant’s unauthorized display and distribution of Playboy’s 
copyrighted photographs on defendant’s BBS did not constitute fair use). 

209. Religious Tech. Ctr., 907 F. Supp. at 1378; Frena, 839 F. Supp. at 1557. 
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The cases addressing fair use claims involving on-line infringement are 
also useful because they suggest that courts are willing to draw a 
distinction between service providers who simply provide access (as 
with Religious Technology Center defendant Netcom), and service prov- 
iders who have a financial interest in the content of their service and 
benefit, either directly or indirectly, from such content (as with the 
defendants in Frena and Sega).?*° 


a. Purpose and Character of Use 


The first factor, the purpose and character of use, will clearly favor 
any university claim of fair use. Section 107 specifically provides that 
‘“‘the ‘purpose and character of the use’ includes consideration of 
whether such use is of a commercial nature or is for nonprofit educa- 
tional purposes.’’?* Unlike the defendant service providers in Religious 
Technology Center, Sega and Frena, a university’s provision of Internet 
services is for nonprofit educational purposes. Even where the univer- 
sity is accused of vicarious or contributory liability for primary use that 
is clearly not for educational purposes (e.g., student uploading of 
pornographic material), the university’s intent, for fair use purposes, is 
considered independently of the primary infringer’s purpose and thus 
remains an educational nonprofit purpose.?” 

The Religious Technology Center, Sega and Frena courts varied the 
weight each gave to the findings of the purpose and character of the 
use.?13 The Frena court found that the defendant’s clear commercial 
interest weighed heavily against its claim of fair use, noting that ‘‘[w]ith 
respect to the first factor, ‘every commercial use of copyrighted material 
is presumptively an unfair exploitation of the monopoly privilege that 
belongs to the owner of the copyright.’’’?** Similarly, the Sega court 
found that ‘‘[b]Jecause users of the [defendant BBS operator’s] bulletin 
board are likely and encouraged to download Sega games therefrom to 
avoid having to buy video game cartridges from Sega, by which avoid- 
ance such users and Defendants both profit, the commercial purpose 
and character of the unauthorized copying weighs against a finding of 
fair use.’’245 Although the Religious Technology Center court found 
Netcom’s use to be commercial, it nevertheless did not accord this 
finding detrimental weight, given the nature of Netcom’s operation.?"® 
The court explained this finding by noting that unlike the defendant 





210. Religious Tech. Ctr., 907 F. Supp. at 1378-81; Sega, 857 F. Supp. at 679; Frena, 
839 F. Supp. at 1557-60. 

211. 17 U.S.C. § 107 (1994). 

212. See Religious Tech. Ctr., 907 F. Supp. at 1378. 

213. Id. at 1378-79; Starware, 857 F. Supp. at 687; Frena, 839 F. Supp. at 1557. 

214. Frena, 839 F. Supp. at 1557 (quoting Harper & Row Publishers, Inc., v. Nation 
Enter’s, 471 U.S. 539, 562, 105 S. Ct. 2218, 2231 (1985)). 

215. Starware, 857 F. Supp. at 687. 
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in Frena, Netcom did not directly gain from the content of the defendant 
user’s infringing posts or from the acts of infringement.?’” The court 
further observed that ‘‘Netcom’s use, though commercial, also benefits 
the public in allowing for the functioning of the Internet and the 
dissemination of other creative works, a goal of the Copyright Act.’’?1® 

An institution of higher education not only has a nonprofit educa- 
tional purpose, but also, like defendant Netcom, benefits the public by 
contributing in a substantial way to the functioning of the Internet. 
Institutions of higher education constitute primary service sites—they 
were among the vanguard in development and expansion of Internet 
access. To a very real extent, they are internationally among the single 
largest sources of access.?*® For this reason, a university would likely 
meet the first requirement of fair use. 


b. Nature of the Work 


The nature of a copyrighted work is significant in that courts accord 
greater protection to highly original or creative works than to factual 
works.?2° The Frena court recognized this distinction, finding that 
because the copyrighted work involved copyrighted photographs, they 
were ‘“‘appropriately characterized as entertainment.’’?”1 A claim of fair 
use was therefore less likely to be accepted. The Sega court also drew 
this distinction, finding that ‘‘[b]Jecause Sega video game programs are 


for entertainment uses and involve fiction and fantasy, consideration 
of the nature of the copyrighted work weighs against a finding of fair 
use.’’222 The Religious Technology Center court, however, found that 
‘“‘because Netcom’s use of the [copyrighted material of the Church of 
Scientology] was merely to facilitate their posting to the Usenet ... 
the precise nature of those works is not important to the fair use 
determination. ’’2? 

A university’s claim of fair use will be bolstered by the fact that, like 
Netcom, most universities are not concerned with service content and 
generally provide access in order that students, faculty and staff will 
be able to make use of and contribute to the educational potential of 
the World Wide Web. Consequently, a university would probably have 
a strong case, or at least one very similar to the one found compelling 
by the Religious Technology Center court, for arguing that the nature 
of a given work is irrelevant to a determination of an Internet fair use 
claim by a university.24 
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c. Amount and Substantiality of the Portion Used 


As with non-Internet fair use claims, a defendant’s fair use claim 
requires a qualitative evaluation of the work used, examining the 
percentage of the original used and determining whether the used part 
constitutes the ‘‘heart’’ of the work.?25 Generally, the greater the per- 
centage of use, the less likely it is that a claim of fair use will prevail: 
‘“‘The copying of an entire work will ordinarily militate against a finding 
of fair use, although this is not a per se rule.’”?6 Such was the case in 
Sega, where the court held that ‘‘[b]ecause it appears that entire game 
programs are copied when Sega video games programs are transferred 
over the MAPHIA, a bulletin board, consideration of the amount and 
substantiality of the portion copied weighs against a finding of fair 
use.’’?27 Percentage of use may be of less concern however, where 
‘totally copying is essential given the purpose of the copying.’’?* The 
Religious Technology Center court found this consideration to be im- 
plicated in the Internet context: 


Here, Netcom copied no more of plaintiffs’ works than necessary 
to function as a Usenet server. Like the defendant in Sega v. 
Accolade, Netcom had no practical alternative way to carry out 
its socially useful purpose; a Usenet server must copy all files, 


since the prescreening of postings for potential copyright infringe- 
ment is not feasible. Accordingly, this factor should not defeat an 
otherwise valid defense.??° 


This rationale would likewise support a university’s assertion that 
regardless of the percentage copied, a university simply and automa- 
tically forwards postings to the Internet. Like Netcom, a university is 
likely to copy all files and have no prescreening mechanism. Conse- 
quently, the university would stand in a position similar to that of 
Netcom with regard to factor three—even where percentage of use is 
total or substantial, this should have little or no impact on a fair use 
claim. 


d. Effect of the Use Upon the Potential Market for or Value of the 
Work 


The fourth factor requires consideration of ‘‘whether unrestricted and 
widespread conduct of the sort engaged in by the defendant (whether 





225. See, e.g., Frena, 839 F. Supp. at 1558. 

226. Religious Tech. Ctr., 907 F. Supp. at 1379 (citing Sony Corp. of America v. 
Universal City Studios, Inc., 464 U.S. 417, 449-50, 104 S. Ct. 774, 792-93 (1984)). 

227. Starware, 857 F. Supp. at 687. 

228. Religious Tech. Ctr., 907 F. Supp. at 1380 (citing Sony, 464 U.S. at 449-50, 104 
S. Ct. at 792 (allowing total copying in context of time-shifting copyrighted television 
shows by home viewer)). 

229. Religious Tech. Ctr., 907 F. Supp. at 1380. 
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in fact engaged in by the defendant or others) would result in a 
substantially adverse impact on the potential market for or value of the 
plaintiff's present work.’’°° The effect of a given use is generally 
accorded greatest significance in a fair use determination.”* 

In regard to this factor, the nature of the Internet itself militates 
heavily against a fair use finding. Unlike any other available reproduc- 
tion and distribution technology, the Internet has the potential, with a 
few strokes of a keyboard, to enable a single infringer to instantly make 
copies of protected works available to millions of people, who may in 
turn copy and disseminate the work. As a result of the tremendous 
ability to quickly and inexpensively distribute infringing copies, courts 
have been quick to find that market effects of Internet infringement are 
severe. Consequently, fair use claims may fail even where the other 
three factors favor a defendant.?*? 

The discussed decisions demonstrate that courts recognize the tre- 
mendous distribution power of the Internet. Their cognizance of this 
power, in addition to judicial recognition of the fourth factor as ‘‘most 
important,’’ combine to pose a serious obstacle to fair use claims. The 
Sega decision illustrates this point: 


Based on Defendants’ own statement that 45,000 bulletin boards 
like MAPHIA operate in this country, it is obvious that should 
the unauthorized copying of Sega’s video games by Defendants 
and others become widespread, there would be a substantial and 
immeasurable adverse effect on the market for Sega’s copyrighted 
video game programs. Consideration of the effect on the market 


for Sega’s copyrighted works weighs heavily against a finding of 
fair use.?%3 


Frena is similarly illustrative: 


The fourth factor ... is ‘‘undoubtedly the single most important 
element of fair use,’’ . . . [and o]bviously, if this type of conduct 
[digitizing and uploading of Playboy photographs] became wide- 
spread, it would adversely affect the potential market for the 
copyrighted work. Such conduct would deny [Playboy] consider- 
able revenue to which it is entitled for the service it provides.?* 





230. NIMMER, supra note 94, 8.14(c), at 13.102.61-62. 
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Of course, in both Sega and Frena, the courts found that the first three 
factors also militated against a finding of fair use. Consequently, the 
fourth factor was something of the proverbial ‘‘nail in the coffin’’ of 
the defendants’ fair use claims. 2° 

This was not the case, however, in Religious Technology Center. 
There, the court found that the first three factors either weighed in 
defendant Netcom’s favor (factor one), or did not adversely affect 
Netcom’s fair use claim (factors two and three).2* The court noted, 
however, that ‘‘[a]lthough the results of all four factors must be weighed 
together, the fourth factor is the most important consideration.’’?*? The 
court concluded that a genuine issue of material fact was raised re- 
garding the possibility that the defendant user’s ‘‘postings made avail- 
able over the Internet by Netcom could hurt the market for plaintiffs’ 
works.’’23* The plaintiffs’ evidence regarding market effect was not itself 
particularly compelling. The plaintiff admitted that it currently faced 
no competition, and regarding the establishment of a possible effect, it 
could only point to past incidents where groups had used stolen copies 
of the Church of Scientology’s scriptures to make a profit by offering 
‘‘Scientology-like’’ training.?*° Despite this rather paltry showing, the 
court found that ‘‘the Internet’s extremely widespread distribution— 
where more than 25 million people worldwide have access—multiplies 
the effects of market substitution.’’*° This evidence, in combination 
with plaintiffs’ assertion of possible effect, was sufficient to raise a 
genuine issue of fact. 

In light of the weight accorded market effect and the power of the 
Internet to affect massive copying and distribution, it appears that even 
if a university’s claim to fair use appears positive under analysis of the 
first three factors, such a claim could be rejected in various circum- 
stances under factor four. Nevertheless, a university could have a strong 
case under the first three factors. Weighed in totality with the educa- 
tional service and mission of the university, this might suffice to lead 
many courts to sustain a claim of fair use. 


D. Limiting University Liability 


As evidenced by the preceding discussion, courts are most likely to 
find no, or minimal, liability for service providers where the service 
provider does not stand to gain financially from the contents of its 
service,”*1 where they act reasonably to curtail infringing use and to 
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remove infringing material,*** and where they act more like a ‘‘con- 
duit,’’ simply providing access as part of the World Wide Web.7*° 
Consequently, a university may limit its potential liability for copyright 
infringement occurring via university-provided Internet access by adopt- 
ing policies and procedures that will establish the university’s status 
as such a provider. To this end, the following recommendations are 
made, which necessarily involve certain presumptions about the oper- 
ation of university-provided Internet access, which may or may not be 
applicable to all schools. 


1. Written University Policy Agreement 


A written Internet account use policy, substantively similar to the 
on-line policy statement proposed in section two below, should be 
adopted by the university. Each university student, faculty or staff 
member provided with an Internet account should be required to read 
and sign the policy statement. This written statement should be pro- 
vided to each user and signed by them prior to activation of their 
account. The signed policy should be retained by the university, and 
a copy should be provided to the user. 


2. On-line University Policy Agreement 


In most instances, when a person signs on to an Internet account, a 
variety of information appears on the screen above the line where the 
user is prompted to enter his login I.D. and/or password. In order to 
establish that a university does not in any way condone use of its 
system for infringing activities, the university should include a state- 
ment of policy that appears immediately after the user signs on, re- 
quiring the user to enter her login I.D. a second time before proceeding. 
The statement might resemble the following: 


SCHOOL NAME 
INTERNET ACCOUNT USE POLICY 


The [School Name] provides Internet access to students, faculty and 
staff in order that members of the University community have access 
to the vast educational resources of the World Wide Web. Access is 
also provided in order that members of the University community may 
contribute to the continued operation and development of the Internet 
as an invaluable public and education resource. 

Use of your University-provided account or Internet access for activ- 
ities constituting violation of the copyright laws of the United States, 
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as provided at 17 U.S.C. § 106 (1988 & Supp. V 1993), will result in 
termination of your account privileges and may be grounds for Uni- 
versity discipline and civil sanctions. 

You may be engaging in copyright infringing activity anytime that 
you, without the permission of the copyright holder, engage in any of, 
but not limited to, the following activities, regardless of whether a © 
symbol or other indication of copyrighted status appears on the work: 

1) digitize copyrighted work(s), using a computer scanner or similar 
device; 

2) upload digitized copyrighted material or electornic files, regardless 
of whether the copyrighted material is textual, graphic, photographic, 
video, audio or any other medium; 

3) download any copyrighted material; or 

4) make copies of downloaded (or uploaded) material on other com- 
puter storage mediums, such as by copying a downloaded file onto a 
computer disk or hard drive. 

BY ENTERING YOUR LOGIN I.D. BELOW, YOU INDICATE THAT 
YOU HAVE READ AND UNDERSTAND THIS STATEMENT AND AGREE 
TO ABIDE BY ITS TERMS AND CONDITIONS IN THEIR ENTIRETY. 


3. Report of Potentially Infringing Activity Policy 


An appropriate university office, such as the equivalent of the Office 
of Information Technology and Communications (‘‘ITC’’), should adopt 
and implement a policy for responding to reports by a copyright holder 
that infringing postings are being made by a university user, and/or 
that infringing works are being maintained on the university’s system. 
This policy should involve at least three steps to be carried out by the 
ITC in cooperation with the university’s legal advisors. To this extent, 
it may be advisable for relevant legal staff to designate a specific office 
member to work with the ITC in these matters. 

a. Investigation and Validation of Report: University officials should 
view the allegedly infringing postings, paying special attention to any 
indication of copyright status (i.e., a ‘‘©’’ or other indication of 
copyright status). If viewing the allegedly infringing material does not 
satisfy the investigating official of the copyright status of the work, the 
investigating official should request verification from the reporting 
individual. Based on the gathered information, the investigating official 
should make a determination as to the copyright status of the posted 
material and promptly inform the reporting individual in writing of the 
university’s determination. 

b. Remedial Action: If the ITC concludes that the allegedly infring- 
ing material constitutes a copyright infringement or is likely an in- 
fringement, the infringing material should be deleted and the reporting 
individual informed of this action. In addition, if the material was 
posted by an identified university user, the user should be informed 
and an investigation undertaken to determine whether the user was 
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aware of the infringing nature of his activities and the extent of any 
prior infringing activity. Based upon these findings, the university 
should follow some established discipline policy. For example, a first 
instance of infringing activity might result in a written warning; a 
second instance might result in suspension of university-provided In- 
ternet access privileges for a specified period of time; and a third 
instance could result in permanent suspension of access privileges and 
referral to the appropriate university disciplinary body. 

c. Continued Monitoring: Following an instance of infringement, 
the university should take steps necessary to monitor for additional 
infringing activity. For example, if infringing posts were made to a 
particular group, these posts were reported, and the user was warned 
(or their privileges were suspended for a period of time), the university 
should routinely monitor subsequent posting to the group by the user 
in order to guard against additional infringing activity. This policy 
should be widely disseminated, such as by inclusion in the university’s 
student handbook, and the policy should also be provided to all users 
at the time they are assigned an account. 

Implementation of these recommendations will serve to evidence that 
the university possesses those characteristics that the courts typically 
find to warrant limiting liability or precluding liability altogether for 
service providers. 


CONCLUSION 


As with so many issues involving the Internet, it is not possible to 
say with any degree of certainty what the future holds, in terms of 
liability, for institutions of higher education regarding the service they 
provide as Internet access providers. There can be little, if any, doubt 
that the Internet has vast and exponentially expanding potential as an 
educational resource and tool. Already university libraries and depart- 
ments are tapping into the monolithic information resources of the 
World Wide Web, helping to organize and direct access to the infor- 
mation, while at the same time making their own resources available 
to others on-line. Similarly, faculty and students are acting as both 
users and contributors. In fact, university students have been among 
the vanguard in developing more sophisticated search engines and have 
done great service to the Web-using public in helping to make on-line 
information and resources more readily identifiable and accessible.? 
In short, university communities and their members are invaluable 
participants in the continuing growth and evolution of the Internet. 





244. For example, ‘‘Yahoo,’’ one of the most widely used Web search engines was 
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To that end institutions of higher education should continue to 
provide Internet access and to expand their capabilities as service 
providers. Admittedly, potential liabilities accompany such an en- 
deavor. Assuming a legislative solution does not arrive first, it may be 
reasonable to expect that in the foreseeable future a college or university 
will find itself, like several commercial service providers, a defendant 
in an Internet-related copyright infringement case. But it may also be 
reasonable to expect, in light of developing case law, that courts may 
do what legislators have not by declining to impose liability where the 
college or university has acted reasonably in deterring and prohibiting 
infringement. Present case law also suggests that a court considering 
college or university liability should also be prepared to recognize a 
fair use defense for educational institutions. 

By taking certain precautions, institutions of higher education, on 
behalf of their communities and the public at large, should continue 
to participate in the debate shaping the legal future of cyberspace and 
its ‘‘inhabitants.’’ By joining with commercial providers in urging 
legislators to consider appropriate limitations on copyright liability for 
service providers, the Internet frontier will continue to evolve as a 
medium for education, enterprise, social interaction, entertainment and 
intellectual and scientific discourse. 
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Ap: A REASONABLE ACCOMMODATION 

FOR STUDENTS WITH LEARNING 
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INTRODUCTION 


The number of disabled students on American campuses is growing. 
In 1978, three percent of entering freshmen reported having a physical 
or mental disability. By 1994, that figure had grown to 9.2%.’ Students 
with learning disabilities have been the fastest growing category of 
disabled students. In 1988, students with learning disabilities made up 
fifteen percent of all students reporting a disability; blindness or partial 
sight affected thirty-two percent. By 1994, students with learning dis- 
abilities accounted for thirty-two percent of the total, while blindness 
disabled twenty-two percent.? A growing number of disabled students, 
having benefited from the statutory right to a fair and appropriate 
public education in the least restrictive environment in primary and 
secondary schools,’ have not hesitated to assert their rights on college 
campuses. 

As the number of students with learning disabilities increases in 
higher education, colleges and universities must grapple with increas- 
ingly complex requests for ‘‘reasonable accommodations.’’ Such re- 
quests, authorized under the Rehabilitation Act of 1973* and the 





* The author served as Deputy General Counsel at Howard University from 1990- 
1996. He is currently serving as Senior Counsel to the George Washington University. 
He graduated from law school in 1979 and is a licensed member of the bar in Washington, 
D.C., Maryland, New York and Texas. He has practiced in the area of higher education 
for the past 11 years. 

1. Cathy Henderson, College Freshmen with Disabilities: A Trienrial Statistical 
Profile, American Council on Education, Heath Resource Center, Aug. 1995, at 6. 

2. Id. at 8. 

3. See The Individuals with Disabilities Education Act (‘‘IDEA’’), 20 U.S.C. §§ 1400- 
85 (1994) (amending the Education for the Handicapped Act, 20 U.S.C. §§ 1400-85 
(1970)). 

4. 29 U.S.C. §§ 701-96 (1994). Section 794 is more commonly known as ‘‘Section 
504’’ and specifically applies to colleges and universities [hereinafter ‘‘Rehabilitation 
Act’’ or ‘‘Section 504’’). 
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Americans with Disabilities Act (‘‘ADA’’),5 require institutions to de- 
termine, on a case-by-case basis, whether requested modifications to 
educational programs, services and practices are unduly burdensome 
or would substantially alter the institution’s academic program. 

While various educational programs, services and practices raise this 
issue,® requested modifications of academic requirements in the context 
of federal financial aid is particularly problematic. Financial aid plays 
a substantial role in the ability of many students to attend institutions 
of higher education. In academic year 1992-93, more than forty percent 
of all undergraduates received some type of financial aid; more than 
thirty percent received financial aid from the federal government.’ In 
order to qualify for federal aid, students must maintain ‘‘satisfactory 
progress’’ in their course of study as generally prescribed by Title IV 
of the Higher Education Act.* Students are required to meet qualitative 
(e.g., grade point average) and quantitative (e.g., credit hours) standards 
in order to continue to be eligible for federal aid. Some students with 
learning disabilities have requested schools to waive these standards as 
a reasonable accommodation to their disability.° 

Requests for waivers of academic eligibility requirements for federal 
financial aid are similar to the challenges raised by some student 
athletes that the academic eligibility standards of the National Collegiate 
Athletic Association (‘‘NCAA’’) discriminate against those with learning 
disabilities.*° The central issue is the extent to which academic stan- 
dards should be modified for students with mental disabilities. Students 
with learning disabilities in particular pose a more difficult challenge 
for college administrators than students with physical disabilities. 





5. 42 U.S.C. §§ 12101-12212 (1994). 

6. The ADA covers not only physical barriers, but broadly applies to the ‘‘goods, 
services, facilities, privileges, advantages or accommodations”’ of covered entities as well. 
See 42 U.S.C. § 12182(a) (1994). 

7. See John Tuma, Student Financing of Undergraduate Education, 1992-93 with an 
Essay on the Costs of Undergraduate Education Before and After Student Finanacial Aid 
(John Tuma & Sonya Geis eds., 1995) (report prepared by MPR Associates, Berkeley, 
Cal., for National Center for Education Statistics). 

8. 20 U.S.C. § 1091(c) (1994). 

9. Typically, such a claim will be made to the university official responsible for 
administering financial aid. The claim may also be made to other administrators, e.g., 
deans, advisors, equal opportunity officers, student affairs officials and others. Institutions 
should take precautions to ensure that an appropriate response is provided no matter 
who receives the claim. : 

10. Debra E. Blum, Equity for Athletes with Learning Disabilities, CHRoN. HIGHER 
EDUuc., Jan. 5, 1996, at A47. College freshmen must be academically qualified under rules 
of the NCAA in order to compete in intercollegiate athletics and receive athletic aid. The 
NCAA’s rules require students entering Division I colleges to have a 2.5 grade point 
average in 13 high school core courses and a combined score of 820 on the Scholastic 
Aptitude Test (‘‘SAT’’), or 68 on the American College Test (‘‘ACT’’). Under a recently 
promulgated sliding scale, students can offset a lower grade point average wit) a higher 
SAT or ACT score. Some students with learning disabilities claim that the NCAA 
standards discriminate against them in violation of the ADA. 
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Learning disabilities generally are less obvious and may be verified 
only by professionals trained to diagnose the existence and extent of 
the disability. Moreover, learning disabilities interfere directly with the 
processing of information, the sine qua non of the educational process. 
Thus, the line between a reasonable accommodation involving adjust- 
ments to academic requirements for the learning disabled and modifi- 
cations which essentially eviscerate traditional academic standards is 
sometimes difficult to discern. 

This article will examine a college’s obligation to make an indivi- 
dualized assessment in determining whether the satisfactory progress 
standard should be waived or modified for a learning disabled student. 
Such an assessment, required under the Rehabilitation Act and the 
ADA, is consistent with the discretion given schools in applying the 
satisfactory academic progress requirements for federal aid established 
by the Higher Education Act (‘‘HEA’’).’? This article will first review 
the relevant statutory and regulatory provisions which protect the rights 
of the disabled and how they are applied to students with learning 
disabilities. This will be followed by a discussion of the significant 
cases which have given meaning to the terms ‘‘qualified individual 
with a disability’’ and ‘‘reasonable accommodation.’’ The focus will 
narrow to address legal challenges to academic standards resulting from 
specific accommodations requested by learning-disabled students at 
institutions of higher education, and then shift to address the HEA’s 
requirement that students maintain ‘‘satisfactory progress’’ in their 
course of study. The article will conclude with an analysis of how an 
institution should respond to a request by a student with a learning 
disability that such requirement be waived. Included in this analysis 
is a discussion of factors that should be considered in making an 
individualized assessment and a recommendation that schools establish 
broad guidelines for responding to requests for waivers in order to 
achieve a consistent and fair approach. 





11. See S.E. Phillips, High-Stakes Testing Accommodations: Validity Versus Disabled 
Rights, B. EXAMINER, Aug. 1995, at 8, examining the analytical problems presented by 
the modifications of tests as an accommodation to students with mental disabilities, e.g., 
permitting the use of a calculator in a mathematics examination. In determining whether 
a disabled person should be permitted to substitute a different skill than the one measured 
by a test, the measurement specialist becomes engaged in the ‘‘debate . . . on the apparent 
unrelatedness of the physical disability to the skill being tested versus the perceived 
connection between a mental disability and the skill being tested.’’ Id. at 10. ‘‘Because 
the [mental] disability is often intertwined with the skills the test user wishes to measure, 
allowing the accommodation may effectively exempt the disabled person from demon- 
strating the mental skills the test measures.’’ Id. ‘‘To determine whether an accommo- 
dation affects test validity, one must examine the test objectives as they are currently 
written.”” Id. at 13. For example, if the test objective requires a student to show 
computation with pencil and paper, the use of a calculator would affect the validity of 
that particular test. On the other hand, the use of a calculator would not affect the 
validity of a test if the test objective is to simply get the right answer. Id. 

12. 20 U.S.C. §§ 1070-99 (1994). See infra notes 92-117 and accompanying text. 





234 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 23, No. 2 


I. GENERAL LEGAL REQUIREMENTS RELATING TO DISABLED STUDENTS 
A. Section 504 of the Rehabilitation Act 


Disabled students attending institutions of higher education have 
long been protected by the Rehabilitation Act of 1973. Section 504 of 
the Rehabilitation Act provides that 


[njo otherwise qualified individual with a disability ... shall, 
solely by reason of his or her disability, be excluded from the 
participation in, be denied the benefits of, or be subjected to 
discrimination under any program or activity receiving Federal 
financial assistance. .. .* 


A ‘‘program or activity receiving Federal financial assistance’ includes 
all of those operated by a college, university or other postsecondary 
institution if the institution accepts any federal funds.** Thus, colleges 
and universities—almost all of which receive federal funds by way of 
grants, contracts, student loans and other federal assistance—are cov- 
ered by Section 504. 

Regulations enacted under Section 504 establish standards for post- 
secondary educational institutions in the areas of admissions and re- 
cruitment, treatment of students, academic adjustments, housing, and 
financial and employment assistance." In the area of academic adjust- 


ments, the regulations specifically address academic requirements as 
follows: 


Academic requirements. A recipient to which this subpart applies 
shall make such modifications to its academic requirements as are 
necessary to ensure that such requirements do not discriminate or 
have the effect of discriminating, on the basis of handicap, against 
a qualified handicapped applicant or student. Academic require- 
ments that the recipient can demonstrate are essential to the 
program of instruction being pursued by such student or to any 
directly related licensing requirement will not be regarded as 
discriminatory within the meaning of this section. Modifications 
may include changes in the length of time permitted for the 
completion of degree requirements, substitution of specific courses 
required for the completion of degree requirements, and adaptation 
of the manner in which specific courses are conducted." 





13. 29 U.S.C. § 794 (1994). In 1992, Congress substituted ‘‘a disability’’ for ‘‘hand- 
icaps’’ in the first line, and ‘‘disability’’ for ‘‘handicap”’ in the second line. Pub. L. No. 
102-569, 106 Stat. 4344 (1992). 

14. See Grove City College v. Bell, 465 U.S. 555, 104 S. Ct. 1211 (1984) (Section 504 
applied only to the specific programs or services financed by federal aid). However, 
Congress later amended Section 504 to provide that all of a covered institution’s programs 
and services are governed by Section 504 if the institution receives any federal funds. 

15. 34 C.F.R. §§ 104.41-104.46 (1996). 

16. 34 C.F.R. § 104.44(a) (1996). 
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Thus, an institution may be required to modify its academic require- 
ments where such requirements discriminate against a ‘‘qualified handi- 
capped student.’’ Modifications need not be made, however, which are 
demonstrably ‘‘essential’’ to the program of instruction. 

In the area of financial assistance, the regulations provide as follows: 


In providing financial assistance to qualified handicapped persons, 
a recipient to which this subpart applies may not (i), on the basis 
of handicap, provide less assistance than is provided to nonhandi- 
capped persons, limit eligibility for assistance, or otherwise dis- 
criminate or (ii) assist any entity or person that provides assistance 
to any of the recipient’s students in a manner that discriminates 
against qualified handicapped persons on the basis of handicap.’” 


Institutions may administer financial assistance established under wills 
or similar legal documents which discriminate on the basis of handicap 
‘“‘only if the overall effect of the award ... of financial assistance is 
not discriminatory on the basis of handicap.’’® 


B. The Americans with Disabilities Act 


Protection of the rights of the disabled increased with the passage of 
the Americans with Disabilities Act (‘‘ADA’’) in 1990.’° While Section 
504 applied only to federal contractors, agencies and entities receiving 
federal financial assistance, the reach of the ADA extended to almost 
all elements of society.”° Title III of the ADA covers businesses consid- 
ered to be ‘‘public accommodations,’’ which specifically include private 
universities, colleges and other places of education.? Nearly identical 
provisions in Title II cover state and local government entities and thus 
include public colleges and universities.” 


The ADA provides a general rule of non-discrimination in Title II 
as follows: 


No individual shall be discriminated against on the basis of dis- 
ability in the full and equal enjoyment of the goods, services, 
facilities, privileges, advantages, or accommodations of any place 
of public accommodation by any person who owns, leases (or 
leases to), or operates a place of public accommodation.”® 





17. 34 C.F.R. § 104.46(a)(1) (1996). 

18. 34 C.F.R. § 104.46(a)(2) (1996). 

19. 42 U.S.C. §§ 12101-12213 (1994). 

20. The ADA thus broadened the extent of federal protection of the rights of the 
disabled from institutions receiving federal funds to most government and private insti- 
tutions. 

21. 42 U.S.C. § 12181(7)(J) (1994). 

22. 42 U.S.C. § 12131 (1994). 

23. 42 U.S.C. § 12182(a) (1994). 
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Discrimination under the ADA includes 


a failure to make reasonable modifications in policies, practices, 
or procedures when such modifications are necessary to afford 
such goods, services, facilities, privileges, advantages, or accom- 
modations to individuals with disabilities, unless the entity can 
demonstrate that making such modifications would fundamentally 
alter the nature of such goods, services, facilities, privileges, 
advantages, or accommodations. 

{Such discimination also includes] a failure to take such steps as 
may be necessary to ensure that no individual with a disability is 
excluded, denied services, segregated or otherwise treated differ- 
ently than other individuals because of the absence of auxiliary 
aids and services, unless the entity can demonstrate that taking 
such steps would fundamentally alter the nature of the good, 
service, facility, privilege, advantage, or accommodation being 
offered or would result in an undue burden. 


The ADA and Section 504 provide similar protection for disabled 
students.?> While Section 504 specifically addresses ‘‘academic adjust- 
ments,’’ the ADA reaches the same issues in requiring modifications 
in ‘‘policies, practices or procedures’’ affecting ‘‘services’’ provided by 
covered entities. Education is a ‘‘service’’ provided by colleges and 


universities, and academic requirements will be considered policies or 
practices of that institution.?° Similarly, while Section 504 does not 
require modification to academic requirements where such requirements 
are ‘‘essential to the program of instruction,’’’ under the ADA no 
modifications are required if such modifications would ‘‘fundamentally 
alter’’ the goods or services provided.”* Given the similarities between 
Section 504 and the ADA, courts have relied on the extensive judicial 
review of Section 504 in interpreting the ADA.” It is anticipated that 





24. 42 U.S.C. § 12182 (b)(2)(A)(ii)-{iii) (1994). 

25. See Claire E. McCusker, The Americans with Disabilities Act: Its Potential for 
Expanding the Scope of Reasonable Accommodations, 21 J.C. & U.L. 619, 628-29 (1995) 
(comparing Section 504 and the ADA); Bonnie Poitras Tucker, Application of the 
Americans With Disabilities Act (ADA) and Section 504 to Colleges and Universities: An 
Overview and Discussion of Special Issues Relating to Students, 23 J.C. & U.L. 1 (1996). 
See also Thomas v. Davidson Academy, 846 F. Supp. 611 (M.D. Tenn. 1994), for an 
example of the application of both acts in the educational context. 

26. McCusker, supra note 25, at 627. 

27. 34 C.F.R. § 104.44 (1996). See also Southeastern Community College v. Davis, 
442 U.S. 397, 99 S. Ct. 2361 (1979). 

28. 42 U.S.C. § 12182 (b)(2)(A)(ii) (1994). 

29. See, e.g., Thomas, 846 F. Supp. at 617 (citing EEOC v. AIC Sec. Investigation, 
Ltd., 820 F. Supp. 1060, 1064 (N.D. Ill. 1993)). ADA regulations to implement the equal 
employment provisions of the ADA provide that ‘‘[e]xcept as otherwise provided in this 
part [1630], this part shall not be construed to apply a lesser standard than the standards 
applied under Title V of the Rehabilitation Act of 1973 (29 U.S.C. 790-794a) or the 


regulations issued by federal agencies pursuant to that title.’”’ 29 C.F.R. § 1630.1(c) 
(1996). 
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courts will continue to look to past Rehabilitation Act cases in inter- 
preting the ADA. 


C. Applicability to Students with Learning Disabilities 


The definition of ‘‘disability’’ is identical in the ADA and Section 
504. A disability is 


(A) a physical or mental impairment that substantially limits one 
or more of the major life activities of such individual; (B) a record 
of such an impairment; or (C) being regarded as having such an 
impairment.*° 


A physical or mental impairment is defined as 


(A) [aJny physiological disorder or condition, cosmetic disfigure- 
ment, or anatomical loss affecting one or more of the following 
body systems: neurological; musculoskeletal; special sense organs; 
respiratory, including speech organs; cardiovascular; reproductive; 
digestive; genito-urinary; hemic and lymphatic; skin; and endo- 
crine; or 

(B) any mental or physiological disorder, such as mental retar- 
dation, organic brain syndrome, emotional or mental illness, and 
specific learning disabilities.™ 


The term ‘‘major life activities’? means ‘‘functions such as caring for 
one’s self, performing manual tasks, walking, seeing, hearing, speaking, 
breathing, learning and working.’’? Thus, specific learning disabilities 
will qualify as a disability if they are severe enough to substantially 
limit a major life activity, such as learning. 

While not all mental disabilities will qualify for protection,** ‘‘specific 
learning disabilities’’ has been included as a protected category of 
disability. This term originated in the Individuals with Disabilities 
Education Act (‘‘IDEA’’)** and is defined as follows: 


A disorder in one or more of the basic psychological processes 
involved in understanding or in using language, spoken or written, 
which disorder may manifest itself in imperfect ability to listen, 
think, speak, read, write, spell, or do mathematical calculations. 
Such disorders include such conditions as perceptual disabilities, 





30. 42 U.S.C. § 12102 (2)(A)-(C) (1994). 

31. 34 C.F.R. § 104.3(j)(2)(i)(A)&(B) (1996) (emphasis added). 

32. 34 C.F.R. § 104.3(j)(2)(ii) (1996) (emphasis added). 

33. See Daley v. Koch, 892 F.2d 212 (11th Cir. 1986); Winston v. Maine Technical 
Sch., 631 A.2d 70 (Me. 1993). 


34. 20 U.S.C. §§ 1401-91 (1994). 
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brain injury, minimal brain dysfunction, dyslexia, and develop- 
mental aphasia. Such term does not include children who have 
learning problems which are primarily the result of visual, hearing, 
or motor disabilities, of mental retardation, of emotional distur- 
bance, or of environmental, cultural, or economic disadvantage.** 


Students with learning disabilities may exhibit problems in reading 
skills, written language skills, oral language skills, mathematical skills, 
organizational and study skills, attention and concentration, as well as 
social skills. The types of learning disabilities most frequently encoun- 
tered in a university setting are dyslexia (difficulty in learning to read 
despite conventional educational experiences), dysgraphia (handwriting 
difficulties), dysphasia or developmental aphasia (expressive and recep- 
tive language learning disabilities), and dyscalculia (difficulty in per- 
forming mathematical functions).** Since the severity of the problems 
will vary from individual to individual and throughout an individual’s 
life, documentation of a learning disability should be prepared and 
updated regularly by a professional qualified to diagnose a learning 
disability .°” 


D. ‘‘Qualified Individual with a Disability’’ and the Development of 
‘Reasonable Accommodation’’ 


Section 504 originally prohibited discrimination against an ‘‘other- 
wise qualified handicapped individual,’’ a term used to prevent dis- 
crimination against persons able to meet an institution’s requirements 
except for limitations arising from their handicap.** The regulations 
under Section 504 only refer to a ‘‘qualified handicapped person,”’ 
omitting the word ‘‘otherwise.’’*® Therefore, the regulations, if read 
literally, would not have allowed any consideration of a disability. 

The ADA changed the terminology to prevent discrimination against 
a ‘‘qualified individual with a disability.’’ Such a person is 


an individual with a disability who, with or without reasonable 
modifications to rules, policies, or practices, the removal of ar- 
chitectural, communication or transportation barriers, or the pro- 
vision of auxiliary aids and services, meets the essential eligibility 
requirements for the receipt of services or the participation in 
programs or activities provided by a public entity.*° 


This definition evolved from judicial interpretations of Section 504, 
starting with the seminal decision of the Supreme Court in Southeastern 





35. 20 U.S.C. § 1401(a)(15) (1994). 

36. M. Kay Runyan & Joseph F. Smith, Jr., Identifying and Accommodating Learning 
Disabled Law School Students, 41 J. LEGAL Epuc. 317, 319 (1991). 

37. Id. at 322. 

38. 29 U.S.C. § 794 (1994). 

39. 34 C.F.R. § 104.3(k) (1996). 

40. 42 U.S.C. § 12131(2) (1994). 
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Community College v. Davis,*! in which a licensed practical nurse 
brought an action under the Rehabilitation Act against a state college 
where she was denied admission because of a hearing disability. The 
college, relying on an audiologist’s report, concluded that the nurse’s 
inability to understand speech even with a hearing aid rendered it 
impossible for her to practice safely in the clinical training program or 
to care safely for patients. The court of appeals, reversing the district 
court’s judgment in favor of the college,*? held that regulations of the 
Department of Health, Education and Welfare (‘‘HEW’’) required the 
college to consider the nurse’s application solely on the basis of her 
academic and technical qualifications, without regard to her hearing 
ability .** 

The Supreme Court reversed in favor of the college, stating that 
‘Section 504 by its terms does not compel educational institutions to 
disregard the disabilities of handicapped individuals or to make sub- 
stantial modifications in their programs to allow disabled persons to 
participate.’’** The Court rejected a literal interpretation of ‘‘otherwise 
qualified’ that would have prevented consideration of any limitation 
resulting from a handicap. Instead, the Court stated that an ‘‘otherwise 
qualified person is one who is able to meet all of a program’s require- 
ments in spite of his handicap.’’** 

The Court rejected the argument that Southeastern was compelled 
‘to undertake affirmative action that would dispense with the need for 
effective oral communication.’’** The petitioner would not have bene- 
fited from the kinds of auxiliary aids required by HEW regulations, and 
the Court declined to interpret the regulations to require ‘‘a fundamental 
alteration in the nature of a program.’’*”? While the Court acknowledged 
that ‘‘situations may arise where a refusal to modify an existing program 
might become unreasonable and discriminatory,’’ the Court concluded 
that the respondent’s ‘‘unwillingness to make major adjustments in its 
nursing program does not constitute such discrimination.’’** 

The Davis decision led other courts to require only a rational basis 
for denying admission to a disabled student.*® Educational institutions 
were not required by some courts to consider whether a reasonable 
accommodation would permit a disabled student to successfully partic- 
ipate in a program.*° 





41. 442 U.S. 397, 99 S. Ct. 2361 (1979). 

42. Davis v. Southeastern Community College, 424 F. Supp. 134 (E.D.N.C. 1976). 

43. Davis v. Southeastern Community College, 574 F.2d 1158 (4th Cir. 1978). 

44. 442 U.S. at 405, 99 S. Ct. at 2366. 

45. Id. at 406, 99 S. Ct. at 2367. 

46. Id. at 406-07, 99 S. Ct. at 2368. 

47. Id. at 410, 99 S. Ct. at 2369. 

48. Id. at 412-13, 99 S. Ct. at 2370. 

49. See Wynne v. Tufts Univ. Sch. of Med., 932 F.2d 19, 23 (1st Cir. 1991). 

50. Id. (citing, inter alia, Doe v. New York Univ., 666 F.2d 761 (2d Cir. 1981); Doe 
v. Region 13 Mental Health Retardation Comm’n, 704 F.2d 1402 (5th Cir. 1983)). 
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In Alexander v. Choate,** the Supreme Court clarified the nature of 
an institution’s obligations under Section 504. In this case, the plaintiff 
— a class consisting of Medicaid recipients — challenged a state- 
imposed cap on the number of hospital days covered by Medicaid each 
year as discriminatory against persons with disabilities. In a footnote, 
the Court recognized criticism it had received for its use of the term 
‘‘affirmative action’ in Davis, and stated: 


Regardless of the aptness of our choice of words in Davis, it is 
clear from the context of Davis that the term ‘‘affirmative action’’ 
referred to those ‘‘changes,’’ ‘‘adjustments,’’ or ‘‘modifications’’ 
to existing programs that would be ‘‘substantial,’’ ... or that 
would constitute ‘‘[fundamental alterations] in the nature of a 
program”’ .. . rather than to those changes that would be reason- 
able accommodations. 


Thus, under the Court’s revised view in Alexander, institutions may 
be required to make reasonable accommodations, unless such accom- 
modations would be ‘‘substantial’’ or would ‘‘fundamentally alter’’ the 
program. 


II. LEGAL CHALLENGES TO ACADEMIC STANDARDS 


In general, courts will not interfere with academic decisions of a 
college or university in the absence of a finding that the decision was 
arbitrary or capricious.** The Supreme Court, assuming that academic 
dismissals from state institutions may be challenged on substantive due 
process grounds, has held against such challenges where it was not 
found that the institution acted in an arbitrary manner.™ In Regents of 
University of Michigan v. Ewing,** a student was dismissed from a joint 
undergraduate/medical school program after failing a qualifying test 
required for the final two years and was denied readmission. The Court, 
holding in favor of the school, stated: 


When judges are asked to review the substance of a genuinely 
academic decision, such as this one, they should show great 
respect for the faculty’s professional judgment. Plainly, they may 
not override it unless it is such a substantial departure from 
accepted academic norms as to demonstrate that the person or 
committee responsible did not actually exercise professional judg- 





51. 469 U.S. 287, 115 S. Ct. 712 (1985). 

52. Id. at 300, 105 S. Ct. at 720, n.20 (citations omitted). 

53. Regents of Univ. of Mich. v. Ewing, 474 U.S. 214, 223, 106 S. Ct. 507, 512 
(1985); Board of Curators of Univ. of Mo. v. Horowitz, 435 U.S. 78, 91-92, 98 S. Ct. 
948, 956 (1978). 

54. Ewing, 474 U.S. at 228, 106 S. Ct. at 515; Horowitz, 435 U.S. at 92, 98 S. Ct. at 
956. 

55. 474 U.S. 214, 106 S. Ct. 507 (1985). 
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ment... . Added to our concern for lack of standards is a reluc- 
tance to trench on the prerogatives of state and local educational 
institutions and our responsibility to safeguard their academic 
freedom, ‘‘a special concern of the First Amendment.’’®* 


The Court noted that ‘‘[djiscretion to determine, on academic grounds, 
who may be admitted to study, has been described as one of ‘the four 
essential freedoms’ of a university.’’*” Given the Supreme Court’s clear 
direction on this issue, courts have routinely deferred to educational 
institutions on academic questions unless the decision can be shown 
to be arbitrary or capricious, or contrary to the Constitution or statute.** 

Such deference will not, however, bar judicial scrutiny of requests 
for academic accommodations by disabled students. Such requests are 
authorized under the ADA and the Rehabilitation Act,*° and negative 
decisions of academic institutions have been reviewed by federal courts. 

The First Circuit Court of Appeals has taken the lead in outlining an 
educational institution’s substantive and procedural responsibilities in 
response to a disabled student’s request for modifications to an aca- 
demic program. In Wynne v. Tufts University School of Medicine, a 
medical student with a learning disability diagnosed as dyslexia claimed 
the university discriminated against him under the Rehabilitation Act 
when it refused to modify its multiple choice testing method to accom- 
modate his disability. The student had failed several exams and was 
permitted to retake them. After failing one exam twice and another 
exam three times, the student was dismissed from school. The student 
claimed that the school failed to offer an alternative to a written, 
multiple choice examination. The university argued that any question 
concerning the reasonableness of its accommodation should be disre- 
garded, because Wynne’s failure to meet the academic requirements of 
the school precluded a determination that he was ‘‘otherwise qualified’ 
as a matter of law. The district court agreed and granted summary 
judgment in favor of the university. 

The First Circuit, citing Davis and Alexander, held that a determi- 
nation of whether an individual is ‘‘otherwise qualified’’ must take 





56. Id. at 225-26, 106 S. Ct. at 513-14 (footnotes omitted). 

57. Id. at 226, 106 S. Ct. at 514, n.12 (citations omitted). 
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60. 932 F.2d 19, 22-26 (1st Cir. 1991), on remand, No. CIV.A.88-1105-Z, 1992 WL 
46077 (D. Mass. Mar. 2, 1992), aff'd, 976 F.2d 791 (ist Cir. 1992), cert. denied, 507 
U.S. 1030, 113 S. Ct. 1845 (1993) [hereinafter ‘‘Wynne I’’]. Commentors, however, have 
noted several factual difficulties with the disabled student’s argument for greater accom- 
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note 25, at 632-33. 

61. Id. at 20. 
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into account more than the individual’s ability to meet a program’s 
present requirements.® It is necessary to consider whether reasonable 
accommodations that will satisfy the legitimate interests of both the 
school and the student are available and, if such accommodations exist, 
the extent to which the university explored these alternatives.®** A court 
reviewing the substance of an academic decision should ‘‘show great 
respect for the faculty’s professional judgment.’ This deference was 
qualified, however, by the requirement that the institution ‘‘submit a 
factual record indicating that it conscientiously carried out [its] statutory 
obligation.’’®> The court rejected a test. that hinged on whether the 
accommodations considered would involve a ‘‘substantial departure 
from accepted academic norms,’ noting that reasonable accommoda- 
tions ‘‘may involve new approaches or devices quite beyond ‘accepted 
academic norms.’’’®’ The court enunciated a different test for determin- 
ing whether an institution complied with the Rehabilitation Act: 


If the institution submits undisputed facts demonstrating that the 
relevant officials within the institution considered alternative means, 
their feasibility, cost and effect on the academic program, and 
came to a rationally justifiable conclusion that the available alter- 
natives would result either in lowering academic standards or 
requiring substantial program alteration, the court could rule as a 
matter of law that the institution had met its duty of seeking 
reasonable accommodation. In most cases, we believe that, as in 
the qualified immunity context, the issue of whether the facts 
alleged by a university support its claim that it has met its duty 
of reasonable accommodation will be a ‘‘purely legal one.’’ Only 
if essential facts were genuinely disputed or if there were signif- 
icantly probative evidence of bad faith or pretext would further 
fact finding be necessary.™ 


Since the evidence submitted by Tufts did not ‘‘mention ... any 
consideration of possible alternatives [to multiple-choice examinations] 
nor {make any] reference to any discussion of the unique qualities of 
[such] examinations,’’ the court concluded that Tufts failed to meet the 
reasonable accommodations test and remanded the case to the district 
court.® 





62. 932 F.2d at 24. 

63. Id.; see also Brennan v. Stewart, 834 F.2d 1248, 1262 (5th Cir. 1991). 
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214, 225, 106 S. Ct. 507, 513 (1985)). 

65. 932 F.2d at 26. 
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67. 932 F.2d at 26. 
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On remand, Tufts was again awarded summary judgment.” The 
university had supplemented its initial single affidavit with six affida- 
vits showing that it ‘“‘had evaluated ... alternatives to its current 
testing format and had reasonably concluded that it was not practicable 
in this instance to depart from the standard multiple-choice format.’’” 
Given this evidence, together with the array of remedial measures 
previously volunteered by Tufts, the First Circuit affirmed the award.” 

The decisions of other courts concerning disabled students’ requests 
for academic accommodations are instructive. In Aloia v. New York 
Law School,” a law school student with a central nervous system 
metabolic disorder was dismissed for failing to maintain the required 
grade point average (‘‘GPA’’) of 2.0 per semester. The student, who 
did not inform the law school of his handicap: until during the internal 
appeal procedures, argued that the law school dismissed him because 
of his handicap in violation of Section 504. The court found, however, 
that the student was not ‘‘otherwise qualified’ to continue as a law 
school student.”* The court held that the law school’s academic require- 
ment of a 2.0 GPA was a reasonable standard and did not violate the 
Rehabilitation Act. The school had ‘‘an obvious interest in maintaining 
meaningful academic standards,’’ the court reasoned, given the school’s 
concern with the quality of its graduates, their prospects in the profes- 
sion and the school’s reputation.” 

In Halasz v. University of New England,” a student with a learning 
disability and Tourette’s syndrome challenged his denial of admission 
to the college as a transfer student. The college ran two programs for 
learning disabled students: one for students who qualified for admission 
and another for students who failed to qualify. Both programs offered 
support services, including access to taped textbooks and readers, 
proctors and readers for untimed exams, diagnostic testing and super- 
vision, and counseling by a learning specialist. Students who completed 
the second program were eligible for regular admission.” 

Halasz applied with a GPA of 1.98 and a transcript which included 
many failures and ‘‘D’’ grades. He scored poorly in both timed and 
untimed Scholastic Aptitude Tests. The student was denied admission 
but enrolled in the program for learning disabled students who did not 
have the academic credentials necessary for admission to the degree 
programs. Despite the support services, Halasz received a GPA of 1.75 
his first semester and 1.375 his second semester. Upon reapplication, 
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the school again denied him admission.”* The district court upheld the 
school’s actions, finding that Halasz was academically unqualified.” It 
found that the school reasonably accommodated learning disabled stu- 
dents by offering the two supplementary programs which provided 
support services. Notwithstanding such reasonable accommodations, 
Halasz was not ‘‘otherwise qualified’’ under the Rehabilitation Act.® 

In Carlin v. Trustees of Boston University,®*: the court found that a 
graduate student had presented sufficient probative evidence to avoid 
summary judgment on her claim that a university’s denial of her 
readmission to a pastoral psychology program after she was treated for 
depression was a pretext for disability discrimination under the Reha- 
bilitation Act. The university contended that the student was not 
readmitted based upon a faculty conclusion that she did not possess 
the capacity for in-depth psychodynamic work, and thus was not 
otherwise qualified for the program. The student showed, however, 
that her lack of aptitude was not documented sufficiently, that she had 
made satisfactory progress according to her evaluations, and that the 
denial decision was not made until after the university knew that she 
had been admitted to a psychiatric hospital. 

In Ellis v. Morehouse School of Medicine,*? a Georgia federal court 
granted the medical school’s motion for summary judgment on the 
basis that the school could not reasonably accommodate the student’s 
dyslexia without fundamentally altering the nature of the program. The 
school had permitted the student to be placed in a decelerated first- 
year medical curriculum and to receive double time to complete his 
exams due to his learning disability. Although he passed his courses 
that year, in the last two years the student received failing grades in 
two clinical courses. The court found that no accommodations could 
have been made in the third and fourth years comparable to the first 
year accommodations, and that to alter or eliminate the clinical program 
requirement would fundamentally and substantially alter the essential 
elements of the medical school curriculum. The court accepted the 
faculty’s exercise of professional judgment that the student lacked the 
ability to function effectively in a clinical setting, notwithstanding 
recommendations to the contrary that the student received at a medical 
school he attended subsequently. These subsequent recommendations 
were “‘insufficient to create a jury issue under the Rehabilitation Act 
whether ... determinations [of the Morehouse professors] regarding 
[the student’s] performance were so arbitrary or irrational as to not 
constitute exercises in professional judgment.’’* 





. Id. at 41. 

. Id. at 41-42. 

. Id. at 44-45. 
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. Id. at 1546. 





1996] DISABLED STUDENTS AND PROGRESS WAIVERS 245 


In White v. University of South Carolina-Columbia,™ a student with 
a learning disability claimed that a state university and a technical 
college failed to accommodate his disability. The student first applied 
for admission in 1987 to the state school, but did not have the necessary 
GPA. The school allowed him to take some courses, but he performed 
poorly and was placed on academic suspension. In 1990, the student 
applied for admission to a joint nursing program offered by the state 
school and the technical school and later sought accommodations for 
his curriculum. The schools made academic adjustments to his sched- 
ule, but the student failed to maintain a satisfactory GPA and withdrew. 
The student sued the schools in 1993. The court found that the action 
was partially barred by statute of limitations. To the extent that the 
claim was not time barred, the court held that the accommodations 
offered by the schools were reasonable and that they were not obligated 
to provide every accommodation requested. 

The Office for Civil Rights (‘‘OCR’’), the government office authorized 
to investigate complaints of violations of Section 504,®° has considered 
claims by students with learning disabilities who have alleged that a 
university’s failure to make certain academic adjustments constituted a 
failure to provide a reasonable accommodation. In Dearmont v. Texas 
A & M University,®* a graduate student with dyslexia challenged his 
dismissal from the graduate program after twice failing portions of an 
economic qualifying exam. While the student was permitted to take the 
qualifying exam with an extended time limit, the school altered the 
grading format and he failed again. The district court questioned the 
essential function of a qualifying exam.®’ The court ordered the school 
to readmit the student, concluding that the university should have 
made a reasonable accommodation by waiving the requirement that the 
test be completed. * 

In University of Osteopathic Medicine and Health Sciences,® a stu- 
dent with dyslexia, after failing several courses, requested various 
accommodations. The school permitted him to tape all multiple choice 
examinations, have extended time to complete examinations, and take 
all examinations in a separate room under his advisor’s supervision. 
The school denied the student’s requests, however, that passing grades 
be lowered, that courses be redesigned, and that the student not be 
required to pay to repeat failed exams. OCR upheld the school’s deci- 
sion, finding that the denied modifications were reasonably considered 
essential to the program of instruction. With respect to the lowering of 
the grades in particular, OCR noted that the school’s concern to graduate 
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students who can practice medicine competently and pass the state 
board examinations was reasonable.” 

In Boston University,®' the university denied non-federal financial aid 
to a student with a learning disability because his application was late 
and because of the student’s low academic ranking. The admissions 
committee took into account the student’s learning disability and ad- 
mitted him into a two-year program in basic studies, with an oppor- 
tunity to transfer to the four-year program upon completion of the basic 
studies program. The school did not provide any financial aid, however. 
OCR upheld the university’s decision, stating that the institution was 
‘‘not required to substantially modify or lower essential academic stan- 
dards to enable persons with disabilities to participate in its programs 
or activities.’’*? OCR noted that in the year the student was denied aid, 
the university granted discretionary financial aid to almost half of the 
self-disclosed learning disabled students who sought such aid. 

In University of Massachusetts Medical Center, a student with a 
learning disability who was denied admission to a medical school 
claimed that the center did not fairly review his application and did 
not adjust its admissions procedure to consider his disability. In par- 
ticular, the applicant charged that the medical center’s requirement that 
the student take the standardized Medical College Admissions Test 
(‘‘MCAT’’) violated the Rehabilitation Act and the ADA. OCR found 


that the medical center fairly considered the applicant and denied him 
admission because his academic qualifications were not as strong as 
the applicants who were accepted. OCR noted that the applicant was 
permitted to take the MCAT under nonstandard conditions and received 
academic adjustments while completing his undergrauate program. In 
addition, during the admission process the applicant did not make any 
request for a specific adjustment in the process. 


III. SATISFACTORY ACADEMIC PROGRESS UNDER FEDERALLY FUNDED 
FINANCIAL AID PROGRAMS 


Under Title IV of the Higher Education Act of 1965 (‘‘HEA’’), as 
amended, the federal government provides funding for student financial 
aid programs for college and postsecondary vocational training.®* The 
HEA funds various grants, loans and work study programs, including 
Federal Pell Grants,°* Federal Supplemental Educational Opportunity 
Grants,®’ Federal Stafford Loans,®* Federal PLUS Loans,” the Direct 
Student Loan Program’ and the Federal Perkins Loans.*™ 
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The HEA establishes broad eligibility requirements for students.’” 
Section 1091(a)(2) provides generally that ‘‘if the student is presently 
enrolled at an institution, [the student must] be maintaining satisfactory 
progress in the course of study the student is pursuing in accordance 
with subsection (c) of this section.’ Section 1091(c) provides that a 
student is maintaining satisfactory progress if ‘‘the student has a cu- 
mulative C average, or its equivalent or academic standing consistent 
with the requirements for graduation, as determined by the institution, 
at the end of the second such academic year.’’*™ 

The Department of Education has adopted regulations covering all 
financial assistance programs authorized by the HEA.’ The regulations 
require schools to maintain certain administrative standards to remain 
an ‘‘eligible program’’ for the purpose of federal funding.’°° Schools 
are required to develop and apply a consistent and reasonable standard 
of academic progress which must contain certain minimum elements.’” 
A school’s satisfactory progress policy for students receiving financial 
aid must be at least as strict as the policy used for the general student 
population.’ Schools may determine their own requirements so long 
as they meet the minimum standards required by the statute and 
regulations. Policies must include qualitative and quantitative ele- 
ments.*° The minimum qualitative measure is the requirement of a 
“‘C’’ average or its equivalent by the end of the second academic year, 
or academic standing consistent with the requirement for graduation.''° 

To satisfy the quantitative measure of academic progress, schools 
must determine the maximum time frame in which the student is 
expected to finish the program in which he or she is enrolled. Under 
the 1994 amendments to the regulations, the maximum time frame may 
not exceed 150% of the published length of the program measured in 
academic years, terms or credit hours, as appropriate.’ Thus, if the 
school catalogue establishes the length of an academic program at 100 
hours, the maximum time frame in which the student is expected to 
complete the program consistent with the satisfactory progress policy 
could not exceed 150 hours. The 1994 amendments to the regulations 
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were recently upheld by the United States Court of Appeals for the 
District of Columbia."?” 

Schools must evaluate students to determine whether they are meeting 
the satisfactory progress policy each academic year, or more frequently 
for programs of less than two years.’ During this evaluation, schools 
must compare the number of hours attempted with the number of hours 
successfully completed to determine whether the student is on track to 
finish the program within the maximum time frame." If students fail 
to meet the requirements of thé satisfactory program policy, they are 
no longer eligible to receive further aid from the federally funded 
program.'*® Schools must have procedures, however, for students to 
appeal a determination that they are not making satisfactory progress.'*® 
In addition, if students are deemed not to be making satisfactory 
progress, but subsequently are able to meet the standard, they may 
resume their eligibility.1’” In general, students will receive financial aid 
only for the periods in which they meet the standard.’* 

Significantly, schools may waive a student’s failure to meet the 
satisfactory progress standards for ‘‘undue hardship based on (a) the 
death of a relative of the student, (b) the personal injury or illness of 
the student, or (c) special circumstances required by the institution.’’*” 
Schools which permit waivers should have written procedures explain- 
ing the ‘‘special circumstances’’ that warrant the waiving of the satis- 
factory progress standards.1”° 


IV. RESPONSE TO CLAIMS FOR WAIVER OF MODIFICATION OF THE 
SATISFACTORY ACADEMIC PROGRESS STANDARD 


When schools evaluate students receiving financial aid at the end of 
an academic year, ‘?' they invariably find that some students have failed 
to meet the satisfactory standards. Students may claim that they were 
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unable to meet the standards because of a learning disability. The 
students may have failed to meet the qualitative standard, e.g., the 
students did not maintain a ‘‘C’’ average or its equivalent. Alternatively, 
or in addition, the students may have failed to meet the quantitative 
standard, e.g., the students did not take enough credit hours to be on 
track to complete the course requirements within the required 150% of 
the published time for the program. The students may contend that 
they are entitled to a waiver because their learning disability has 
prevented them from maintaining the same pace and performing at the 
same level as nondisabled students. How should a school respond? 

First, the school should confirm that the student does, in fact, have 
a diagnosed and documented learning disability recognized by the 
disability statutes. As noted above, Congress has recognized certain 
mental disabilities as falling within the definition of a ‘‘specific learning 
disability.’’?? To be recognized under section 504 or the ADA, the 
impairment must be one which affects a ‘‘major life activity,’’ such as 
learning.’ Students bear the burden of establishing this disability.’ 
Appropriate documentation may already exist in a student’s file. If not, 
the school should request that such documentation be provided by a 
licensed physician, psychologist or other appropriate health care prac- 
titioner, and that documentation should be updated if it is more than 
three years old.1?5 

Once the school determines that a student has a disability recognized 
by law, the institution must make an individualized assessment of 
whether reasonable accommodations are required and, if so, the type 
of accommodation that should be made. Under the First Circuit’s 
analysis in Wynne I,’*° the school should consider various accommo- 
dations, their feasibility, cost and effect on the academic program. A 
school is not always required to make the specific accommodations 
requested. Thus, in Wynne II, the First Circuit concluded that Tufts, 
‘having volunteered such an array of remedial measures,’’ was not 
liable for failing to make a reasonable accommodation merely because 
it refused to offer Wynne an oral rendering of the bio-chemistry ex- 
amination. ’’ 

This is significant because a school may already have made several 
accommodations to a disabled student before the request for waiver of 
the satisfactory program requirements. For example, a school may have 
already provided certain support services and auxiliary aids. Adjust- 
ments may have been made in teaching methods or instructional ma- 
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terials. Exams may have been modified to accommodate a specific 
learning disability. While such measures do not obviate the need for a 
school to consider the waiver of the satisfactory academic requirements, 
they should be considered in determining whether the school has, in 
general, met its requirements under the ADA and Section 504 to provide 
reasonable accommodations. '7* 

A school may be required to waive or modify its satisfactory program 
standards in some situations. Waivers are clearly permitted under the 
HEA.’”° The statute provides that institutions may waive the guideline 
standards established by the act for ‘‘undue hardship based upon ... 
(b) the personal injury or illness of the student or (c) special circum- 
stances as determined by the institution.’’*°° While a disability may not 
constitute a ‘‘personal injury or illness,’’ it may constitute a ‘‘special 
circumstance’’ which the school should consider. 

The ADA and Section 504 provide the analytical underpinning for 
the conclusion that a recognized disability may be a ‘‘special circum- 
stance’ that a school should take into account in determining whether 
to waive the satisfactory progress standards. Section 504 regulations 
specifically contemplate modifications to the length of time permitted 
for the completion of degree requirements.'*! In some circumstances, a 
failure to waive or modify the satisfactory academic progress standard 
may violate the regulation prohibiting discrimination, specifically in 
the provision of financial assistance.**? 

Schools might ergue that no waiver of the satisfactory academic 
progress standards is required. Under the HEA, the language addressing 
waivers is permissive, stating that schools ‘‘may waive [the satisfactory 
progress standards] for undue hardship... .’’*** Nothing in the HEA 
requires a school to consider disability as a ‘‘special circumstance’’ 
constituting undue hardship. Moreover, under Section 504, schools 
might argue that students who fail to meet the satisfactory progress 
standards are not ‘‘otherwise qualified,’’ and that any waiver of these 
standards would constitute a ‘‘substantial’’ or ‘‘fundamental’’ alteration 
of the financial aid program.*** Under the language of the ADA, some 
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schools might assert that students who fail the satisfactory progress 
standards are not ‘‘qualified individual[s] with a disability,’’ because 
such students do not meet the ‘‘essential eligibility requirements’’ of 
the financial aid program.’ Arguably, Congress required academic 
standards in enacting the HEA, and this federal requirement makes 
such standards ‘‘essential,’’ akin to licensing requirements which are 
recognized as nondiscriminatory by federal regulations.‘** Laws pro- 
tecting the disabled, some schools might conclude, do not require the 
lowering of academic standards.*%” 

A reviewing court would probably conclude that the satisfactory 
progress standards are not immutable under either the HEA or the 
disability statutes. While the HEA does not require a waiver policy, it 
delegates to schools the authority to determine what special circum- 
stances constitute undue burden. Without more, schools would probably 
be free to adopt or not adopt a waiver policy. Section 504 and the 
ADA, however, require schools to go further. These statutes place the 
responsibility on schools to at least consider whether a modification or 
waiver of the satisfactory progress standards constitutes a reasonable 
accommodation in any particular case involving a disabled student.*** 

Regulations enacted under Section 504 recognize the relaxation of 
certain academic standards. ‘‘Modifications may include changes in the 
length of time permitted for the completion of degree requirements, 
substitution of specific courses required for completion of degree re- 
quirements, and adaption of the manner in which specific courses are 
conducted.’’**° Courts have recognized that institutions may be required 
under the disability statutes to modify academic requirements.‘ 

Thus, some relaxation of the satisfactory progress standard may be 
required. The question is one of degree, governed by the facts and 
circumstances of an individual case. A disabled student cannot justi- 
fiably argue that no academic standards should apply for the receipt of 
financial aid. Such an argument would eviscerate any requirement that 
disabled students be ‘‘qualified.’’**1 Disabled students should be re- 
quired to maintain a level of academic progress as Congress intended 
in the HEA financial aid programs. While academic standards in general 
should thus be considered ‘‘essential’’ or ‘‘fundamental’’ to the finan- 
cial aid program, no specific standard—GPA, course hours, number of 
credits accumulated—should be considered immutable. This approach 
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is consistent with the latitude Congress has given schools in applying 
the specific elements of the satisfactory progress standard’*? and the 
requirement of the disability statutes that schools provide a reasonable 
accommodation to the disabled.’ 

While a decision to modify or relax the satisfactory progress standards 
must depend on the circumstances for each student, a school would be 
well served to establish some general guidelines for making such 
determinations. *** The following are suggested principles to be used in 
establishing such guidelines: 


1. School officials charged with the responsibility of making a 
decision concerning a student’s eligibility for financial aid should 
consult with a disabled student’s academic advisor to determine 
the scope of accommodations being provided the student. If rea- 
sonable accommodations were not provided early in the academic 
program, a stronger argument exists to relax the satisfactory aca- 
demic progress standards until such accommodations are in place. 
Conversely, if accommodations are already being provided in, for 
example, the manner and duration of testing, then an argument 
for greater relaxation of the satisfactory progress standard is weak- 
ened. 

2. Stronger arguments exist for the relaxation of quantitative 
rather than qualitative standards. Section 504 regulations specifi- 
cally reference ‘‘changes in length of time permitted for the com- 
pletion of degree requirements.’’ In addition, reasonable 
accommodations available to disabled students should permit many 
to perform adequately in the courses taken, i.e., to meet the 
qualitative standard of a ‘‘C’’ average or its equivalent. The amount 
of work that a student with a learning disability can handle, 
however, may limit the number of courses that student can take 
in a semester. 

3. The modification requested should be tailored to the effects of 
the limitation presented by a specific learning disability. For 
example, if a learning disabled student is diagnosed as having 
dyscalculia, i.e., difficulty with performing mathematical func- 
tions, consideration of an accommodation should be limited to the 
grades arising out of math-related courses, rather than, e.g., a 
political science course. 
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4. Any modification of the satisfactory academic progress stan- 
dard should retain the goal of assisting the student to ultimately 
meet the qualitative and quantitative standards. If, after the ap- 
propriate accommodations have been made, a student is unable to 
satisfy the requirements, financial aid should be denied until the 
standards are met. 
5. Decisions made in response to a waiver should be documented. 
This documentation should indicate the following: 

(a) the portion of the satisfactory progress sought to be mod- 
ified; 

(b) the student’s academic performance to date; 

(c) the nature of the accommodations provided by the insti- 
tution in assisting the student in meeting the academic program; 

(d) consideration given to the requested modifications and 
the reason the modifications were granted or denied. 


While such documentation need not, and should not, be overly long 
or detailed, it should provide the evidentiary basis for the argument 
that the institution acted in good faith and came to a rationally justi- 
fiable conclusion that the modification requested would result either in 


lowering academic standards or requiring substantial program altera- 
tion.*45 


CONCLUSION 


As institutions grapple with questions of reasonable accommodations 
to disabled students, the courts should give some deference to academic 
decisions, particularly in the area of qualifications.'** Schools will have 
to demonstrate, however, that they considered specific accommodations 
and made sound decisions concerning their implementation. No one 
policy or decision will govern all situations, and at times an institution 
may be required to modify certain elements of the satisfactory progress 
standard. Individualized assessments, performed in good faith, with a 
well-documented, rationally justifiable conclusion will ultimately serve 
the best interests of the disabled student and the institution. 
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THE SIBLEY HOSPITAL CASE*: TRUSTEES 
AND THEIR LOYALTY TO THE INSTITUTION 


DAvip HARPOOL** 


Many forms of conduct permissible in a workday world for those 
acting at arms length, are forbidden to those bound by fiduciary 
ties. A trustee is held to something stricter than the morals of the 
market place. Not honesty alone, but the punctilio of an honor 
the most sensitive, is then the standard of behavior. As to this 
there has developed a tradition that is unbending and inveterate. 
Uncompromising rigidity has been the attitude of courts of equity 
when petitioned to undermine the rule of undivided loyalty by 
the ‘‘disintegrating erosion’’ of particular exceptions. Only thus 
has the level of conduct for fiduciaries been kept at a level higher 
than that trodden by the crowd. 


- Judge Benjamin Cardozo’ 


INTRODUCTION 


Private colleges and universities contribute significantly to higher 
education in the United States, where there are at least 1,569 private 
four-year institutions.? There are nearly as many private four-year in- 
stitutions as public two- (1,024) and four-year institutions (600) com- 
bined. Of the private institutions, 25.8% are religiously affiliated and 
19.7% are independent.‘ Private institutions enroll 2,865,769 students 
at an average private tuition of $10,393.5 For private institutions of 
higher education, total expenditures exceed $57,371,563,000. Private 
higher education, like nonprofit corporations generally, is big business: 
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Harvard University recently reported over $6.5 billion dollars in 
assets, and the American National Red Cross reported over $1.1 
billion in revenue. Although many individual nonprofit corpora- 
tions have more modest financial resources, the nonprofit sector 
as a whole wields significant economic power. Each year, non- 
profit institutions generate revenues exceeding $750 billion - 
roughly 15% of the nation’s GNP.® 


The responsibility for overseeing the vast enterprise of private higher 
education rests with lay persons known historically, although not 
completely accurate legally, as trustees. Trustees control much of the 
power in private institutions of higher education. Trustee-initiated 
policies affect every facet of the university, directly influencing the 
academic quality and financial stability of the institutions they govern. 
Few other self-regulated institutions possess such wealth and power. 

At best, trustees are individuals with the interest and ability to greatly 
enhance the quality of higher education. At worst, they are motivated 
by what an institution can do for them, their family or an associate. 
‘‘The legal implications of failing to recognize and eliminate potential 
conflicts, or at least neutralize their effect on the institution, are now 
more serious than ever.’’’ 

When trustees make decisions concerning the university on the basis 


of anything other than that which is in the best interest of the university, 
a trustee fails the institution and the general public trust. Misconduct 
occurs when conflicts of interest are not properly managed. Improperly 
handled conflicts of interest can be devastating to an institution’s 
mission and health: 


Academic institutions are expected to live by the highest possible 
ethical and moral standards. In the end, most matters of real or 
perceived conflicts of interest must be resolved through the exer- 
cise of good judgment by the majority of trustees once full disclo- 
sure is made and considered. There is no place for dysfunctional 
politeness in the boardroom when the institution’s or board’s 
integrity is at stake.® 


In selecting trustees, private institutions of higher education confront 
what is hereinafter referred to as the ‘‘profile paradox.’’ This paradox 
occurs because institutions seek and need active members in the com- 
munity who control significant business interests and who have prom- 
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inent associates. The fact that a good trustee is also highly involved in 
the community means that conflicts of interest become inevitable.* The 
Revised Model Nonprofit Corporation Act (‘‘RMNCA’’) notes that ‘‘many 
individuals are elected to nonprofit boards because of their ability to 
enter into or cause an affiliate to enter into a transaction with and for 
the benefit of the corporation.’’° The inevitability of conflicts of interest 
is obvious when one considers a survey conducted by the Association 
of Governing Boards in 1985, which revealed that thirty-seven percent 
of all higher education board members were business executives. Eight- 
een percent of all trustees are corporate board presidents or chairs. 
Twenty-seven percent of all trustees serve on at least one corporate 
board, and ten percent serve on more than one board.” 

Common law, modern case law and statutory law all recognize that 
the fiduciary duty of loyalty prohibits a trustee from influencing an 
institution’s affairs so that he or she benefits personally at the expense 
of the institution.*2 However, a complete bar of trustee conflicts of 
interest is rare. Rather, conflicts of interest are permissible so long as 
they are handled properly. Regulation of conflicts of interest must be 
purposeful and planned. The practical necessity of avoiding inappro- 
priate conflicts is as simple as acknowledging that a board is only as 
good as its members who are ‘‘committed to the institution and not to 
his or her own agenda, or to that of some external group, or to how 
membership can serve his or her personal or political interests.’’* 


I. TRUSTEE CONFLICTS OF INTEREST IN HIGHER EDUCATION 


When a board permits a trustee conflict of interest to occur without 
following the necessary procedural safeguards, they risk a catastrophe. 
Conflicts of interest may result in violations of the institution’s core 
values.* Failure to properly handle conflicts of interest may: cause the 
disenchantment of administrators, faculty, students, alumni and do- 
nors.’> Failure to disclose conflicts of interest can result in distrust in 
the community and economic harm to the institution through poor 
spending, tax liability or difficulty in fund raising.1* Once the credibility 
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of a board of trustees is questioned, recruiting quality board members 
is more difficult.’’ 

Conflicts of interest do occur. In this decade alone, the media has 
reported on several major conflict of interest scandals in private foun- 
dations, charities and educational institutions. In 1990, the United Way 
of America lent $2.1 million to a nonprofit spinoff headed by the son 
of the United Way executive director. Previously, the director, with 
board support, had created three for-profit companies that performed 
services for the United Way and staffed them with friends and family.* 
The result was a decrease in contributions in the year subsequent to 
the publicity of the conflict of interest transactions.’° In 1992, the San 
Diego National Sports Training Foundation, which was formed to build 
an Olympic training facility, allegedly spent $6.2 billion with firms 
controlled by the foundation’s board members. The result was a public 
outcry which dampened the public’s enthusiasm for the project.?° In 
1993, the President of Boston University allegedly received $386,700 
in connection with the University’s 1989 sale of its stock in a medical 
diagnosis company.”: As a result students, faculty and the community 
began to voice concerns about how tuition and public funds were being 
spent.?2 In 1995, Newbury College faculty, staff and alumni voiced 
concerns when they learned that the college was paying for legal 
services rendered by the law firm operated by a college board member 
and had hired another trustee as a legal consultant.2* The public’s 
demand for increased accountability of college trustees has resulted in 
the Internal Revenue Service paying closer attention to university trans- 
actions with trustees.** Critics raised questions as to whether it was 
appropriate for George Washington University to permit a construction 
company owned by the board chair to manage two large commercial 
properties for the university, or whether a trustee at Ashland University 
should have been awarded a bid to build a student center.**> Six 
university presidents in Maryland came under criticism when it was 
publicized that they each were compensated by at least one corporate 
board who transacted business with the university for which they served 
as president. One president boosted his annual income by more than 
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$60,000 in director fees by serving on multiple corporate boards within 
the community.”* Two university administrators at the University of 
Central Florida. were forced to resign after it was discovered that they 
had undisclosed conflicts of interest concerning compensation they had 
received for serving on corporate boards conducting business with the 
university.’ 

Although anecdotal, these conflicts demonstrate the need for educa- 
tional institutions to properly handle trustee conflicts of interest. ‘“The 
third circumstance challenging American colleges is the harsh fact that 
higher education has lost some of its measure of public support because 
of what can be described as self-inflicted wounds.’’?* One factor that 
has caused the erosion in the influence of board members during the 


last thirty years is the decline in leadership exhibited by board appoint- 
ees:*° 


Trustees in both public and private sectors of higher education 
have a responsibility to reduce their personal and institutional 
vulnerability to suits through enlightened policies and practices. 
To meet this responsibility, trustees must understand ... their 
fiduciary duties of loyalty and care to their institution.*° 


A. Legal Standards for Addressing Conflicts of Interest 


Case law has provided private institutions of higher education with 
procedural and substantive guidelines for handling trustee conflicts of 
interest. Very little research has been conducted concerning trustee 
conflicts of interest at private four-year institutions of higher education. 
Literature concerning trustee conflicts of interest is limited. What is 
clear is that higher education institutions have begun to adopt conflict 
of interest policies and require disclosure statements. A joint survey by 
the American Association of Governing Boards and the Teachers’ In- 
surance and Annuity Association—College Retirement Equities Fund 
(AGB/TIAA-CREF) of 471 independent two- and four-year institutions 
found that seventy-five percent of four-year and fifty percent of two- 
year colleges and universities have adopted statements that define what 
constitutes conflicts of interest for board members. Sixteen percent of 
college and university trustees are required to file disclosure statements 
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regarding their assets and business affiliations. Seventy-five percent of 
independent boards provide a formal orientation program for new 
trustees which includes information concerning trustee conflicts of 
interest.** 

Interested parties can determine the appropriateness of their institu- 
tion’s approach to trustee conflicts of interest once they know the 
applicable legal standard and gain access to their institution’s current 
policy. 


B. Definitions 
1. Theoretical Definition of Conflict of Interest 


A conflict of interest exists 


in any situation in which an individual (I) has difficulty discharg- 
ing the official (fiduciary) duties attaching to a position or office 
she holds because either: (i) there is ... an actual or potential 
conflict between her own personal interests and the interests of 
the party (P) to whom she owes those duties .. . or (ii) there is 

. an actual or potential conflict between the interest of her 
friends, family, or other clients and the interests of the party to 
whom she owes those duties. *? 


second definition of a conflict of interest is a conflict that 


occurs when a personal interest interferes with a person’s acting 
so as to promote the interest of another when the person has an 
obligation to act in that other person’s interest.** 


Legal Definition of Conflict of Interest 
A conflict of interest transaction is 
a transaction with the corporation in which a director of the 
corporation has a direct or indirect interest and in which the 


transaction is not in the interest of the corporation for which she 
is a director.** 


Another definition of conflict of interest is a 


{tlerm used in connection with public officials and fiduciaries and 
their relationship to matters of private interest or gain to them. 
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The term conflict of interest usually refers to a clash between 
public interest and private interest of the individual concerned.* 


In analyzing conflicts of interest, it is necessary to focus on both the 
procedural and substantive aspects of the interested transaction. The 
procedural aspects of a transaction relate to the process by which the 
transaction is approved for the institution by the board of trustees.** 
The substantive aspects involve the fairness of the transaction to the 
institution. *” 


C. College Trustees as Fiduciaries 


A trustee’s responsibility to an institution results from the creation 
of a relationship, legally recognized as a fiduciary relationship. Two 
central issues involved in explaining the legal concept of fiduciary are, 
‘“‘[w]ho is a fiduciary, and what is the scope of the fiduciary’s duty?’’* 
Fiduciary principles have their origin in courts of equity. The law 
imposes fiduciary obligations once a potential fiduciary accepts the 
role.*° A trustee on a university or college board accepts the responsi- 
bility of the fiduciary relationship upon acceptance of the trusteeship, 
whether or not the concept of fiduciary is explained or discussed. ‘‘A 
fiduciary relation involves certain consequences as to transactions be- 
tween the parties that flow automatically as a matter of law from the 
relation.’’*° A fiduciary is someone who consents to a relationship with 
another person or an entity, and by doing so has legal responsibilities 
to the person or entity assigned to them as a matter of law: 


Fiduciaries are, in many different ways, obliged to act unselfishly 
and to give other persons or institutions the advantage of their 
knowledge and skill. The fiduciary obligation thus presupposes 
that persons subject to it are capable, at least in defined circum- 
stances, of renouncing the immediate pursuit of self-interest.** 


The scope of a fiduciary relationship involving a trustee of a univer- 
sity is the subject of much disagreement.*? The fiduciary’s obligation 
is the result of the agreed relationship reached between the parties, 
implied by conduct and imposed by law.* The law, usually through 
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common or statutory provisions, mandates the minimum standard for 
the fiduciary’s conduct. Contract provisions usually placed in by-laws 
or in a separate policy (such as conflict of interest policies) may either 
restate the minimum standard required under the law or may attempt 
to impose, by agreement, a higher level of conduct. A college. trustee 
has a fiduciary relationship with the university or college he or she 
serves. 

The minimum legal responsibility imposed upon a trustee is the duty 
of loyalty.** ‘‘A fiduciary may not sacrifice the beneficiary’s interest to 
advance his own.’’** The basic principle the trustee must observe is to 
avoid using the position for personal gain or advantage or to obtain 
favored status for a special group, business or family entity with which 
the trustee is affiliated.“© The duty of loyalty primarily relates to con- 
flicts of interest, corporate opportunity and confidentiality.*” In the case 
of a traditional trustee, the overseer of a charitable trust, the scope of 
the duty of loyalty can further be defined as prohibiting any and all 
self-dealing with the trust for which the fiduciary duty was established. 
However, the fiduciary standard applied to trustees of nonprofit organ- 
izations, including private colleges and universities, is that of a cor- 
porate board member and not that of a ‘‘legal’’ or charitable trust 
trustee. The total prohibition of all self-dealing does not accurately 
state the law. For that reason the use of the label ‘‘trustee’’ rather than 
director, board member, friend of the university or overseer has added 
to the confusion in determining the appropriate standard of conduct. 

Historically, courts have held trustees of nonprofit organizations to a 
variety of fiduciary standards. The majority view as stated in statutory 
and common law identify two primary fiduciary duties owed by a 
trustee to a university or college: the duty of care, and the duty of 
loyalty.** In limiting trustees to these fiduciary standards, the law 
protects trustees from being subjected to liability for every business 
decision.*® Trustees face a conflict, at least conceptually, between his 
or her personal interests and those of the institution. ‘“The knowledge- 
able trustee recognizes this sometimes unenviable position and prepares 
to meet those conflicts and ambiguities before a crisis occurs.’’*° 


Historically, there has been a move away from viewing the college 
or university trustee’s responsibilities in a limited strictly defined 
manner and toward seeing the trustee’s role as more like that of 
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a corporate director. However, the duty of loyalty remains absolute 
in many cases: trustees must place the interest of the college or 
university they serve first and foremost. This sometimes places 
the trustee in a difficult position with respect to ... outside 
business interest[s].* 


II. MODERN THEORETICAL APPROACHES TO CONFLICT OF INTEREST 
STANDARDS 


Over the past twenty-five years, legislative bodies, regulatory agencies 
and, in particular, the courts have clarified and defined the degree of 
diligence expected of trustees.5? The confusion as to what standard to 
apply to trustees, nonprofit board members, and for the purpose of this 
article, members of boards of trustees of four-year private institutions 
of higher education, is best answered by examining the standards 
applied today: 


At common law the courts subjected director and officer conflict 
of interest law to constant reinterpretation. Under the earliest 
analysis, conflict of interest transactions between a corporate of- 
ficer or director and the corporation were voidable at the corpor- 


ation’s option. Gradually, courts departed from the original rule 
and began to accept conflict of interest transactions that had 
received disinterested shareholder or director approval, provided 
that the director could prove such transactions were substantially 
fair to the corporation. 


The gradual evolution or devolution, depending on one’s perspective, 
of a legal standard applicable to trustee conflicts of interest, has de- 
veloped over the last fifty years. There are several potential approaches 
to handling trustee conflicts of interest ranging from completely ignor- 
ing the conflict of interest to prohibiting all trustee conflicts of interest. 


A. The Sibley Hospital Approach 


In discussing the most widely accepted standard applicable to trustee 
conflicts of interest, it is necessary to focus on case law. Statutory 
provisions are at best a legal hodgepodge.** The clearest and most 
applicable approach toward conflicts of interest is stated in Stern v. 
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Lucy Webb Hayes National Training School for Deaconesses and Mis- 
sionaries,®**, better known as (and hereinafter referred to as) the Sibley 
Hospital case. This is the first reported opinion to ‘‘comprehensively 
review the obligations of the trustees of private charitable corporations 
and to set out guidelines.’’** The Sibley Hospital approach is the 
majority approach. The case holds trustees of nonprofit organizations, 
including higher education institutions, to what is commonly referred 
to as the corporate board standard, which holds nonprofit board mem- 
bers to the same standard as board members of proprietary corpora- 
tions.” Sibley Hospital was the first widely recognized case to apply 
the common law fiduciary duty of loyalty to a nonprofit organization 
and provide guidance into the procedures necessary to ratify a conflict 
of interest transaction (‘‘conflicted transaction’’). Sibley Hospital is also 
important because the court’s analysis is clearly applicable to private 
institutions of higher education.* 

In Sibley Hospital, the plaintiffs were patients of Sibley Hospital. 
They alleged that nine trustees of the nonprofit hospital conspired to 
enrich themselves and certain financial institutions with which they 
were affiliated by favoring those institutions in financial dealings with 
the hospital. The plaintiffs also claimed that these trustees breached 
their fiduciary duties of care and loyalty in the management of Sibley’s 
funds. In the relevant portion of the court’s opinion, the court confirms 


that a duty of loyalty existed, finding that trustees of nonprofit organ- 
izations should be judged on the basis of the corporate, and not the 
charitable trust, standard: 


[T]he modern trend is to apply corporate rather than trust prin- 
ciples in determining the liability of directors of charitable cor- 
porations, because their functions are virtually indistinguishable 
from those of their ‘‘pure’’ corporate counterparts. 
ae ee 

Under District of Columbia law, neither trustees nor corporate 
directors are absolutely barred from placing funds under their 
control into a bank having an interlocking directorship with their 
own institution. In both cases, however, such transactions will be 
subjected to the closest scrutiny to determine whether or not the 
duty of loyalty has been violated.... Trustees may be found 
guilty of a breach of trust even for mere negligence in the main- 
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tenance of accounts in banks with which they are associated, 
while corporate directors are generally only required to show 
‘“‘entire fairness’’ to the corporation and ‘‘full disclosure’ of the 
potential conflicts of interest to the Board.© 


The court then turned its attention to detailing the procedural steps 
a trustee must take to appropriately handle a conflict of interest in 
fulfillment of his or her fiduciary duty, in good faith, and with a 
reasonable amount of diligence and care. The court’s recommendations 
are implicit in its statements as to what the trustees in Sibley Hospital 
failed to do. The areas in which the court found the Sibley Hospital 
trustees deficient are discussed below. 


1. Prior Disclosure: A trustee must disclose all real and potential 
conflicts to the board: 


He knowingly permitted the hospital to enter into a business 
transaction with himself ... in which he then had a substantial 
interest ... without having previously informed the persons in 
charge of approving the transaction of his interest .. .* 


2. Non-Participation in Decisions Concerning the Conflicted 
Transaction: A trustee must not participate in any decision for which 
he or she has a conflict of interest: 


[H]e actively participated in or voted in favor of a decision by the 
board . . . in which he had a substantial interest . . .* 


3. Disinterested Trustee Review: The remaining trustees who do not 
have a self-interest in the outcome of the decision should objectively 
make the decision which is in the best interest of the institution: 


A director whose failure to supervise permits negligent misman- 
agement by others to go unchecked has committed an independent 
wrong against the corporation. . . . Such transactions will be sub- 
jected to the closest scrutiny to determine whether or not the duty 
of loyalty has been violated.® 
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4. Documentation: The board secretary should keep accurate minutes 
which reflect the fact that the conflict was disclosed, and that the 
conflicted trustee did not participate in the vote. The record should 
also reflect that the remaining board members without a self-interest 
reviewed the decision and approved it, believing it was in the best 
interest of the institution: 


The record is unclear on the degree to which full disclosure 
preceded the frequent self-dealing which occurred during the 
period of consideration.™ 


Private institutions of higher education should review their trustee 
conflicts of interest policies to see if they substantially comply with 
the standards set forth in Sibley Hospital.*® 

When Sibley Hospital was decided in 1974, the decision renewed 
debate concerning the appropriate standard of conduct for a trustee in 
a nonprofit organization. The vast majority of court decisions, the 
American Association of Governing Boards (‘‘AGB’’), and the American 
Bar Association (‘‘ABA’’), through the RMNCA in 1988, all adopted 
some version of the Sibley Hospital approach. Sibley Hospital itself 
adopted the corporate board member standard. 

The application of corporate rather than trust law was re-affirmed in 
1988, when the Georgia Supreme Court echoed Sibley Hospital by 
applying the corporate standard in deciding whether the trustees of 
Mercer University fulfilled their fiduciary duties when they decided to 
close Taft College, with which the university had recently merged. In 
Corporation of Mercer University v. Smith,® the court held that 


[fjormalities of trust law are inappropriate to the administration of 
colleges and universities which, in this era, operate as busi- 
ed 


The corporate approach as stated in Sibley Hospital is a correct state- 
ment of the law in most jurisdictions. However, it is not the only 
possible approach for handling conflicts of interest. 

Regardless of the label placed on the standard, trustees of boards of 
private institutions of higher education can comply with their duty of 
loyalty if they ensure that the proposed transaction is in the interest of 
the institution, and if it is disclosed. 
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Sibley Hospital applies a duty of care to board members that requires 
trustees to discharge their duties with the care an ordinary prudent 
person in a like position would exercise under similar circumstances. 
A trustee of an institution of higher education is bound by a fiduciary 
duty of loyalty, as measured by an objective test that requires the trustee 
to use ordinary care and act in good faith while attempting to make 
decisions in the best interest of the college or institution. 

In Kenney Presbyterian Home v. State,®° the Washington Supreme 
Court applied a de facto corporate standard and permitted trustees to 
sell fire insurance and serve as agents for the purchase of a mortgage. 
In Fowle Memorial Hospital v. Nicholson,”° the Supreme Court of North 
Carolina applied the corporate standard of care: 


When an officer or director of a corporation purchases or leases 
its property, the transaction is voidable, not void, and will be 
sustained only when openly and fairly made for an adequate 
consideration. The presumption is against the validity of such 
contract, and when it is attacked the purchaser or lessee must 
show that it is fair and free from oppression, imposition, and 
actual or constructive fraud.”! 


Sibley Hospital is a landmark case, despite the fact that it is a district 
court decision. Unlike Kenney Presbyterian Home and Fowle Memorial, 
Sibley Hospital requires advance approval of a conflict of interest 
transaction, rather than permitting after-the-fact review of the appro- 
priateness of a conflict of interest transaction. Sibley Hospital demon- 
strates that courts will prevent harmful self-dealing under either the 
corporate or trust standard: 


Both standards are sufficiently strict to satisfy the public interest 
in preventing unwarranted profit-making by trustees and directors. 
The corporate standard . . . permits the directors to deal with their 
charitable corporation on a fair and open basis.”? 


The AGB, in its Illustrative Bylaws for Independent Academic Insti- 
tutions, provides a model conflict of interest statement which has 
incorporated Sibley Hospital. The relevant provisions are: 


Disclosure: All trustees shall disclose to the board any possible 
conflict of interest at the earliest practical time. 
Non-participation: Furthermore the trustee shall absent himself or 
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herself from discussions of, and abstain from voting on, such 
matters under consideration by the Board of Trustees or its com- 
mittees. 

Trustee Review: Any trustee who is uncertain whether a conflict 
of interest may exist in any matter may request the Board or 
committee to resolve the question in his or her absence by a 
majority vote. 

Documentation: The Minutes of such meeting shall reflect that a 
disclosure was made and that the trustee having a conflict or 
possible conflict abstained from voting. ... Each trustee shall 
complete and sign a disclosure form. . .” 


The percentage of private institutions which have adopted conflict of 
interest policies and disclosure requirements increased from 1986-1991.” 
However, not all institutions of higher education have trustee conflict 
of interest policies, and some that do have them adopted approaches 
which fail to meet the legal standard stated in Sibley Hospital. 

Sibley Hospital is significant in that it requires trustees to identify 
potential and real conflicts of interest and disclose them. Sibley Hospital 
interprets a trustee’s duty of loyalty to an institution as requiring a 
good faith effort to handle conflicts of interest openly and fairly: 


The trustee may fulfill the duty of loyalty if he or she avoids or 
mitigates situations in which there is a direct or indirect conflict 
between the interests of the institution and those of the trustee. 
Identifying potential conflict situations is a large part of this 
responsibility.” 


The Sibley Hospital approach is not without its critics. Because it 
attempts to reach a compromise between the total bar of all trustee 
conflicts of interest transactions and other approaches which permit 
even non-disclosed conflict of interest transactions, the approach is 
criticized by supporters of both approaches. Supporters of the charitable 
trust standard (discussed below) argue that the Sibley Hospital approach 
does not hold trustees to a high enough standard. They argue that 
applying for-profit legal standards to nonprofit organizations is a mis- 
application of the law. In a conventional corporation, the duties of care 
and loyalty are owed to the shareholders. When board members violate 
their fiduciary duties, shareholders may sue directors derivatively on 
behalf of the corporation. This remedial procedure does not exist in 
private universities.” In addition, for-profit corporations differ from 
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nonprofit institutions in two other significant ways. Corporations are 
owned by shareholders and entitled to dividends and profits. A cor- 
poration’s primary purpose is to make profits. Private institutions are 
not owned in the sense that a shareholder owns a corporation. While 
financial stability is a goal of nonprofit organizations, profit is not. 
Finally, nonprofit universities do not sell shares in a university, and 
no direct financial interests are at stake.” 

Supporters of the ‘‘safe harbor’’ approach (also discussed below) 
argue that prior disclosure of conflicts of interest is an unnecessary 
procedural requirement permitting unwarranted judicial review. Sup- 
porters of the safe harbor approach argue that so long as the transaction 
is in the interest of the institution it should be permitted, and that 
disinterested trustees are capable of making that judgment. They argue 
that conflicted transactions which benefit the institution should be 
approved regardless of the impact on the conflicted trustee. 

The Sibley Hospital approach is essentially a mix of the motives of 
trust law with the realities of corporate law. The court in Sibley Hospital 
developed a hybrid standard which draws from both corporate and 
trust principles.”* The combination of the basic fiduciary duties of a 
trustee of a legal trust with the more objective corporate standard is 
appropriate for nonprofit institutions like colleges and universities, 
whose purpose is more like a trust but function more like corporations. 
Critics argue that 


[t]he present confusion over standards of loyalty and care for 
charities results when courts stretch traditional corporate and trust 
rules to fit charitable organizations. Neither set of rules fits prop- 
erly. Consequently, exceptions and inconsistencies develop.” 


The confusion is most likely not because courts have created a hybrid 
standard, but rather because the nature of advocacy in these cases is 
to argue the standard which best suits a particular client’s interest. It 
is not the standard, but rather the court’s application of the standard 
in a particular case to achieve the desired result which is unclear. 

A final reason for the adoption of a hybrid standard is that it enhances 
the ability to attract trustees. The application of a strict trust standard 
would result in over-deterrence. Well-connected members of the com- 
munity with the financial resources and leadership that colleges and 
universities need would be hesitant to become trustees if all conflicts 
of interest were strictly prohibited as required by trust law. It would 
be difficult for colleges and universities to find capable individuals 
with appropriate ties to the community who would never have a conflict 
of interest with the institution. Approximately twenty states have cod- 
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ified the corporate standard for nonprofit organizations, and many more 
have adopted the Sibley Hospital standard in case law.®° 


B. Statutory Approaches 


Many states have adopted their own corporate or nonprofit corpora- 
tion statutes. Some have codified Sibley Hospital. Others have adopted 
the RMNCA.*' Still others treat nonprofit corporations the same as 
proprietary corporations in regard to board of director duties: 


Some states have a general nonprofit law applicable to all nonprofit 
corporations; others, most notably Delaware, do not. Many states 
have statutes applicable to religious corporations or to particular 
religions. Some nonprofit statutes prohibit indirect economic ben- 
efits from flowing to members and controlling persons. Other laws 
allow indirect benefit, but prohibit direct benefit. Some states 
follow the ABA’s Model Nonprofit Corporation Act, but others do 
not. New York has categories of nonprofit organizations; most 
states do not... 2? Delaware’s general corporation law is appli- 
cable to business and nonprofit corporations. * 


For the purposes of this article, two statutory approaches are pre- 
sented: the RMNCA, and the modern proprietary approach of the 
Revised Model Business Corporation Act (‘‘RMBCA’’).® 


1. The Revised Model Nonprofit Corporation Act / Results-Oriented 
Approach 


The primary difference between the Sibley Hospital approach and 
the RMNCA is that the RMNCA provides that even non-disclosed 
transactions may be valid if the board ratifies the act after the fact, 
finding it in the interest of the institution. Some commentators have 
labelled this approach the ‘‘results-oriented’’ approach.® Permitting 
subsequent approval of undisclosed conflicts of interest is bad policy. 
While prior disclosure is not always necessary to avoid liability, it is 
often necessary to avoid the appearance of an improper transaction. 
Despite this criticism, the RMNCA does represent a popular alternative 
to the Sibley Hospital standard. 
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The original Model Nonprofit Corporation Act was drafted in 1964. 
One of its primary shortcomings was that it did not provide any conflict 
of interest rules.** In 1979, in response to a growing movement to draft 
a revised model nonprofit corporation act, the ABA appointed a sub- 
committee to draft a proposal. One thousand drafts of the RMNCA were 
evaluated over an eight-year period. During the eight years, members 
of the ABA drafting committee struggled with the concept of whether 
or not all nonprofit boards should be subject to the same rules con- 
cerning conflicts of interest. The committee eventually recognized three 
different types of nonprofit organizations: the public purpose organi- 
zation, the mutual benefit organization and religious entities.*®’ 

A public benefit or charitable purpose organization represents itself 
to the community as existing for the good of the general public. 
Typically, educational institutions are public benefit corporations. Mu- 
tual benefit organizations exist solely for their members. Trade associ- 
ations, hunting clubs and private country clubs are examples of mutual 
benefit organizations. Religious corporations operate for religious pur- 
poses. Private colleges and universities are covered by the RMNCA 
provisions concerning public benefit corporations. The revised act, 
based on ‘‘societal consensus and constitutional requirements,’’ differ- 
entiates between nonprofit organizations when determining the scope 
of the duty of loyalty applicable to board members.** The RMNCA 
focuses on how these organizations portray themselves to the commu- 
nity, in order to determine the appropriate category of nonprofit organ- 
izations and subsequent standard of loyalty.2° Ninety percent of the 
RMNCA applies to all nonprofit organizations.” 

The RMNCA, adopted by the ABA in 1987, attempts to end the 
ambiguity as to whether trustees should be bound by trust or corporate 
norms.” While the RMNCA is not an absolute adoption of the standards 
set forth in Sibley Hospital, it does mirror many of the requirements 
applicable to board members of public benefit, nonprofit corporations. 
Further, the RMNCA cites Sibley Hospital as authority that board 
members of nonprofit corporations are bound by the corporate, not the 
trust, standard of care. The RMNCA states that all directors of nonprofit 
corporations shall discharge their duties 


(1) in good faith; 
(2) with the care an ordinarily prudent person in a like position 
would exercise under similar circumstances; and 
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(3) in a manner the director reasonably believes to be in the best 
interests of the corporation. °? 


With the general guideline that directors should act in good faith in a 
manner that they believe to be in the best interest of the corporation, 
the RMNCA discusses the duty of loyalty in sections 8.31-8.33. The 
act specifically rejects the strict trustee standard and sets forth standards 
under which courts should resolve duty of loyalty questions. Section 
8.31 states: 


(a) A conflict of interest transaction is a transaction with the 
corporation in which a director of the corporation has a direct or 
indirect interest. A conflict of interest transaction is not voidable 
or the basis for imposing liability on the director if the transaction 
was fair at the time it was entered into or is approved as provided 
in subsections (b) or (c). 
(b) A transaction in which the director of a public benefit or 
religious corporation has a conflict of interest may be approved: 
(1) in advance by the vote of the board of directors or a 
committee of the board if: 

(i) the material facts of the transaction and the director’s 
interest are disclosed or are known by the board or committee of 
the board; and 

(ii) the directors approving the transaction in good faith 
reasonably believe that the transaction was fair to the corporation 
or 

(2) before or after it was consummated by obtaining approval 
of the: 

(i) attorney general; or 

(ii) (describe or name) court in an action in which the 
attorney general is joined as a party. . .® 


This standard has been adopted in many states either by statute or 
through case law.® 

The RMNCA provides four methods by which a board member in- 
volved in a conflict of interest transaction can still comply with the 
duty of loyalty as set forth in section 8.31. First, the board member is 
always protected if a court later finds that the transaction was fair to 
the corporation at the time it was authorized or entered. Second, there 
is protection if the transaction is approved in advance by a vote of the 
board of directors or a committee of the board pursuant to the provisions 
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stated in section 8.31. Third and fourth, protection exists if the appro- 
priate court or attorney general approves the transaction either before 
or after the transaction was consummated. 

The RMNCA adopts much of Sibley Hospital for public benefit and 
religious organizations.°* The RMNCA requires that the transaction be 
in the interest of the institution and that either the board, a court or 
the state attorney general approve the transaction. The RMNCA notes 
that prior disclosure is beneficial, but subsequent approval is legal.%” 
Sibley Hospital suggests that without prior approval, conflicts of interest 
carry a presumption of impropriety. In its treatment of public purpose 
organizations, the RMNCA shifts the burden of proving the inappro- 
priateness of a transaction, if prior approval and disclosure occurred, 
to the person attacking the transaction.” 

The RMNCA states that a conflict of interest transaction is ‘‘author- 
ized, approved or ratified, if it receives the affirmative vote of a majority 
of the directors on the board or on the committee, who have no direct 
or indirect interest in the transaction.’’?°° The RMNCA does not preclude 
judicial review, but prior disclosure of trustee conflicts and trustee 
approval with knowledge of the conflict significantly increase the 
chance that the conflicted transaction will be upheld by a reviewing 
court: 


A basic assumption of the Act is that if you shed the light of day 
on what is occurring, bad things will be less likely to happen. 
Another assumption is that most directors are honest and are 
trying to benefit their nonprofit corporations. Therefore, if the 
transaction is approved in advance by the board of directors, 
then—in lay terms—unless it looks particularly outrageous, it will 
be upheld after the fact.*” 


Section 8.31 of the RMNCA states that a conflict of interest occurs 
when a director (or trustee) 


(1) has a direct interest in the transaction; (2) is a general partner 
in a partnership or a director, officer or trustee of another entity 
that has an interest in the transaction; or (3) has a material interest 
in an entity that has an interest in the transaction. A director has 
an interest in a transaction if his or her immediate family members 
have an interest in the transaction. 
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The RMNCA provides for subsequent disclosure as long as the trustee 
reasonably believes that the transaction is in the interest of the insti- 
tution. Although prior disclosure may not be legally mandated, it can 
be both practically and legally advantageous: 


It is true that many statutes uphold the validity of a transaction 
authorized even when a director had an undisclosed interest therein; 
if the transaction was ‘‘fair’’ [e.g., Model Act Section 8.31a]; but 
in the event of litigation, the non-disclosing director, and, in some 
instances, even the disinterested directors who supported the trans- 
action, will have the burden of proving fairness. As a practical 
matter, a non-disclosing director exposes him or herself and the 
board to substantial risks in such an undisclosed conflict.’ 


Disclosure is a reasonable step in everyone’s best interest, most espe- 
cially that of the institution.’ 

To date, more than half of the states have adopted the RMNCA.1 
However, this article specifically addresses the statutory issue of whether 
four-year private institutions of higher education have adopted conflict 
of interest policies consistent with the generally accepted Sibley Hos- 
pital standard. 


2. Revised Model Business Corporation Act / Safe Harbor Approach 


The RMBCA approach (also known as the ‘‘safe harbor’’ approach) 
goes one step further than the RMNCA in protecting most corporate 
director conflicts of interest from judicial scrutiny. The ABA has adopted 
a new Model Director Conflict of Interest Statute based on bright-line 
definitions of conflicts of interest and a rigid preclusion of judicial 
review.’ The ABA’s stated purpose in adopting the new director 
conflict of interest statutes was to eliminate uncertainty in conflict of 
interest law.*°”? However, the effect of the model act is to provide 
corporate directors with a ‘‘safe harbor’ in which to conduct conflict 
of interest transactions without risking court scrutiny: 


The preclusion of judicial review, section 8.61, declares that the 
courts may not review, on the grounds of a director conflict of 
interest, transactions that do not meet the statutory definitions. 
This section also denies the courts power to attack, enjoin, or 
award damages for transactions that meet the statutory definitions 
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if either 1) disinterested directors approved the transaction, 2) 
shareholders approved the transaction, or 3) the transaction is fair 
to the corporation when the transaction is entered into. To pre- 
clude judicial review of transactions, the director approval section 
requires an affirmative vote by a majority of the corporation’s 
‘qualified directors,’’ after the interested director has provided 
the required disclosure.’™ 


Under the RMBCA, unless a transaction contains all the elements to be 
classified as a conflict of interest, the court is precluded from reviewing 
the transaction. The RMBCA description of conflicts of interest is 
obviously written with for-profit corporate boards in mind. Essentially, 
the RMBCA contemplates a conflict of interest occuring anytime a board 
director has a significant financial interest in a transaction, which he 
fails to disclose and which in hindsight was unfair to the corporation 
at the time the board approved the transaction. Most states have adopted 
at least the general framework of the RMBCA.’” However, as of January 
1994 only four states have adopted the judicial preclusion provisions 
as stated in the RMBCA.*" It is conceivable that educational institutions 
in Georgia, Mississippi, Montana or Washington, or institutions in 
states without a controlling law, could adopt conflict of interest policies 
which comply with the lower standard of care as stated in the RMBCA. 
Trustees at those institutions would be protected from legal attacks on 
their transactions so long as the transactions satisfy the statute’s conflict 
of interest requirements. 


C. Other Approaches 


Several additional approaches for handling conflicts of interest among 
nonprofit directors (in most higher education institutions a trustee) can 
be identified: (1) the private foundation tax standard; (2) the legal 
trusts approach; (3) the corporate law standard (already discussed in 
terms of its interpretation in Sibley Hospital); (4) the safe harbor 
approach (already discussed in terms of the RMBCA); and (5) the 
administrative control approach.*’? Although they are rarely, if ever, 
the basis of a private institution’s trustee conflict of interest policy, the 
private foundation tax standard, charitable trust standard, and the 
administrative control approach are plausible alternatives. 


1. The Private Foundation Tax Approach 


The private foundation tax approach prohibits specifically defined 
acts of self-dealing to the extent that such dealings cannot be used to 
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avoid taxation. Since 1969, private foundations that engage in self- 
dealing with foundation managers and other insiders are subject to 
confiscatory excise tax penalties.’** Improper conflicts of interest result 
in a financial penalty on the self-dealer imposed by the Internal Revenue 
Service.'* The financial penalty is imposed without regard to the impact 
the transaction had on the entity. Related to the private foundation tax 
approach is the Internal Revenue Service’s treatment of transactions by 
fiduciaries. Section 501(3) of the Internal Revenue Code requires that 
no part of the net earnings of the organization may inure to the benefit 
of any private shareholder or individual.‘ The regulations specifically 
include persons having a personal and private interest in the activities 
of the organization."'® 

The problem with this approach is that it is concerned with enforcing 
the tax code, rather than what is in the best interest of the college or 
university. Private colleges and universities are already required to 
comply with its reporting requirement concerning all related-persons 
transactions. However, the private foundation tax approach does not 
provide a remedy to improper board decisions which were made despite 
undisclosed and/or unapproved conflicts of interest. An institution 
would find it difficult, if not impossible, to draft an all-inclusive tax 
list of prohibited acts. The private foundation tax approach treats 
conflicts of interest in the same manner whether they benefitted the 
private institution or not. 


2. The Charitable Trust Approach 


The trustee approach takes a different and more restrictive approach 
to trustee conflicts of interest than the other approaches. A comparison 
of the corporate standard (as applied in Sibley Hospital) with the 
charitable trust approach demonstrates the significant differences in 
these approaches: 


The corporate duty of care requires the director of a business 
corporation to perform his responsibilities in good faith, in a 
manner that he reasonably believes to be in the best interests of 
the corporation, with the care that an ordinarily prudent person 
reasonably would be expected to exercise in a like position and 
under similar circumstances.1’” 


While the duty of loyalty and care are implicit in both the corporate 
and charitable trust standards, the way in which performance of the 





. FISHMAN & SCHWARZ, supra note 36, at 202. 
. DeMott, supra note 111, at 135. 

. LR.C. § 501(3) (1994). 
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. Fishman, supra note 85, at 399. 
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duties is measured differs significantly. The charitable trust approach, 
which is applied to ‘‘legal’’ or charitable trustees, prohibits all self- 
dealing and permits entities to void improper transactions.‘* Many 
have argued in favor of applying the charitable trust standard to all 
nonprofit organizations.1** However, this approach fails to recognize 
that trustees and board members of colleges and universities, as well 
as other nonprofit organizations, have more in common with board 
members of proprietary corporations than they do with trustees of 
charitable trusts. The idea of applying a rigid and high standard of 
conduct such as the charitable trust approach on college and university 
trustees, initially is appealing. However, the result more likely would 
be over-deterrence, preventing a significant number of quality indivi- 
duals from becoming trustees for colleges and universities. 

In response to the over-deterrence argument, some commentators 
respond that the trust standard was applicable to all businesses until 
the turn of the century and is still applicable under British law.'?° The 
historical application of the trust standard begs the question as to 
whether or not it is a practical standard for modern nonprofit organi- 
zations. Some have argued that the corporate standard as stated in 
Sibley Hospital is the strictest standard that is practical and believe 
that a lower standard would be appropriate. ‘‘Several jurisdictions have 
lowered the standard of care of nonprofit directors or made it impossible 
for third parties to sue the board.’’’? The new RMBCA has adopted 
this approach. 

The justification for the lower standard is that trustees are typically 
volunteers. Some are trustees for institutions that cannot afford to 
indemnify board members for all liability. The highest standard of care 
may result in qualified individuals refusing to serve as trustees. Overly 
restrictive policies concerning trustee conflicts or community involve- 
ment can result in over-deterrence. This would result in qualified 
individuals refusing to serve as trustees for fear that it will have a 
negative impact on their business and non-voluntary enterprises. Over- 
deterrence may also result in the inability of colleges and universities 
to recruit the active community and businesspersons so essential to 
private institutions of higher education. The characterization of a private 
university as a trust instrument is inappropriate: 


An absolute ban ignores the reality of much of the charitable 
sector. Many nonprofit organizations must engage in transactions 
with their directors in order to survive. Generally, few people 





118. DeMott, supra note 111, at 135; see also Jeffrey H. Boyd, A Call to Reform: The 
Duties of Directors Under State Not-for-Profit Corporation Statutes, 72 Iowa L. REv. 725, 
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120. Id. at 569. 
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have as much interest in the welfare of the nonprofit or understand 
it better than its directors. Interested transactions are efficient. The 
transactions costs are low. ... A nonprofit would often lose ad- 
vantageous opportunities otherwise available to it if it were com- 
pletely barred from entering into any transactions with any of its 
directors or any entity in which the directors have an interest.1?2 


A university does not have designated beneficiaries. There is no trust 
instrument which expresses the duties and responsibilities owed to the 
beneficiaries.’2? ‘“‘The application of trust law to the university ... 
exhibits precisely the same shortcoming as the corporate analogy.’’'* 
Nonprofit institutions, especially private institutions of higher educa- 
tion, do not have enough of the same characteristics as a charitable 
trust to permit application of trust law to trustee conflicts of interest. 


3. The Administrative Control Approach 


The administrative control approach grants authority to the admin- 
istration to approve conflicts of interest transactions.’2> While few, if 
any, colleges or universities grant the president authority to approve a 
conflict of interest transaction, presidents can have a significant impact 
on selection of an institution’s approach toward trustee conflicts of 
interest. The administrative control approach ignores the fact that 
presidents are bound to follow their states’ laws concerning the standard 
applicable to trustee conflicts of interest. A president’s most significant 
contribution toward regulating trustee conflicts of interest is to advocate 
regular and routine opportunities for board members to disclose poten- 
tial conflicts. 


CONCLUSION 


Whether or not private institutions of higher education adopt the 
approach of Sibley Hospital, the RMNCA or some other approach to 
trustee conflicts of interest, some type of trustee conflict of interest 
policy is essential. The AGB recommends that private institutions of 
higher education adopt a separate trustee conflict of interest policy and 
create a disclosure statement.'26 Trustees should be asked to complete 
the disclosure statement at least annually. Having trustees complete the 
disclosure statement before each meeting after they review an accurate 
agenda would be a better safeguard. Conflicts of interest are a reality 
in private institutions of higher education. An enforceable conflict of 





122. FISHMAN & SCHWARZ, supra note 36, at 221. 
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126. See Appendix B; see also Appendix C for a sample of the AGB’s suggested 
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interest policy which mandates procedural and substantive provisions 
consistent with Sibley Hospital is an institution’s best defense against 
improper conflicted transactions. 
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Appendix A 
Compliance with Sibley Hospital Checklist 
1.  — Does the policy require prior disclosure to the entire board 


of trustees of all conflicts of interest whether or not they are 
beneficial to the institution? 


—— Does the policy require that the trustee with the potential or 
real conflict of interest abstain from participation in the discussion 
or decision as to whether or not to approve the transaction? 


3. —— Does the policy require full review and a vote on the alleged 
conflicted transaction by all disinterested trustees? 


4. ___ Does the policy require a written record of the fact that the 
conflicted trustee disclosed his/her conflict of interest and that the 
disinterested trustees without participation of the conflicted trustee 
approved or disapproved of the transaction? 





1996] TRUSTEE LOYALTY AND THE SIBLEY HOSPITAL CASE 281 


APPENDIX B 


A SAMPLE CONFLICT-OF-INTEREST POLICY FOR TRUSTEES AND INSTITUTIONAL 


t. 


OFFICERS 
Score. The following statement of policy applies to each member 
of the board and to all officers of University. It is intended to 
serve as guidance for all persons employed by the institution in 
positions of significant responsibility including (define categories 
of positions). 
FIDUCIARY RESPONSIBILITIES. Members of the board, officers, and 
employees of the university serve the public trust and have a clear 
obligation to fulfill their responsibilities in a manner consistent 
with this fact. All decisions of the board and officers of the 
administration and faculty are to be made solely on the basis of 
a desire to promote the best interests of the institution and the 
public good. The university’s integrity must be protected and 
advanced at all times. 
Men and women of substance inevitably are involved in the 
affairs of other institutions and organizations. An effective board, 
administration and faculty cannot consist of individuals entirely 
free from at least perceived conflicts of interest. Although most 
such potential conflicts are and will be deemed to be inconse- 
quential, everyone has the responsibility to ensure that the board 
is made aware of situations that involve personal, familial or 
business relationships that could be troublesome for the university. 
Thus, the board requires each trustee and institutional officer 
annually (1) to review this policy; (2) to disclose any possible 
personal, familial or business relationships that reasonably could 
give rise to a conflict involving the university; and (3) to acknowl- 
edge by his or her signature that he or she is in accordance with 
the letter and spirit of this policy. 
DiscLosurE. All trustees and officers are requested to list on this 
form only those substantive relationships that he or she maintains 
(or member of their family maintain) with organizations that do 
business with the university or otherwise could be construed to 
potentially affect their independent, unbiased judgment in light of 
his or her decision-making authority or responsibility. In the event 
a trustee is uncertain as to the appropriateness of listing a particular 
relationship, the chair of the board of trustees and/or the president 
should be consulted. They, in turn, may elect to consult with legal 
counsel, the executive committee or the board of trustees in exec- 
utive session. Such information, including information provided on 
this form, shall be held in confidence except when, after consul- 
tation with the trustee, the institution’s best interests would be 
served by disclosure. 

The following definitions are provided to help trustees decide 
whether a relationship should be listed on this form: 
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Business Relationship: One in which a trustee, officer, or a member of 
his or her family as defined below, serves as an officer, director, 
employee, partner, trustee, or controlling stockholder of an organization 
that does substantial business with the university. 

Family Member: A spouse, parents, siblings, children, or any other 
relative if the latter resides in the same household as the trustee or 
officer. 

Substantial Benefit: When a trustee or a member of the trustee’s family 
(1) is the actual or beneficial owner of more than five percent of the 
voting stock or controlling interest of an organization that does sub- 
stantial business with the university or (2) has other direct or indirect 
dealings with such an organization from which the trustee or a member 
of the trustee’s family benefits directly, indirectly, or potentially from 
cash or property receipts totaling $10,000 or more annually. 

4. RESTRAINT ON PARTICIPATION. Trustees or officers who have declared 
or been found to have a conflict of interest shall refrain from 
participating in consideration of proposed transactions, unless for 
special reasons the board or administration requests information 
or interpretation. Persons with conflicts shall not vote nor be 
present at the time of vote. 
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APPENDIX C 
A SAMPLE DISCLOSURE FORM FOR TRUSTEES AND INSTITUTIONAL OFFICERS 


Please complete the following and return this form in the envelope 
provided. 


£. Are you aware of any relationships with the university between 
yourself or a member of your family, as defined by the letter 


or spirit of this policy, that may represent a conflict of interest? 
Yes No 


If Yes, please list or elaborate such relationships and the details 
of annual or potential financial benefit as you can best estimate 


them. 


z Did you or a member of your family receive, during the past 
twelve months, any gifts or loans from any source from which 
the university buys goods or services or otherwise has significant 
business dealings? 

Yes No 


If Yes, please list such loans or gifts, their source, and their 
approximate value here. 


NAME OF SOURCE ITEM APPROXIMATE VALUE 
Exceptions: (If there are none, please write ‘‘none’’) 


I certify that the foregoing information is true and complete to the 
best of my knowledge. 


Name (Please print) 


Signature Date 








COLEMAN V. ZATECHKA:* THE ADA AND 
STUDENT LIFE 


INTRODUCTION 


For more than twenty years, Section 504 of the Rehabilitation Act’ 
has protected the rights of disabled individuals. The statute provides 
that ‘‘[nJo otherwise qualified individual with a disability in the United 
States ... shall, solely by reason of her or his disability, be excluded 
from the participation in, be denied the benefits of, or be subjected to 
discrimination under any program or activity receiving Federal financial 
assistance. . . .’’? Because the Rehabilitation Act applies to any program 
or activity receiving Federal financial assistance, most colleges in the 
United States should have had policies in place at least twenty years 
ago to combat discrimination against disabled students. Yet, when 
Congress passed the Americans with Disabilities Act (‘‘ADA’’)? in 1990, 
it found that ‘‘discrimination against individuals with disabilities per- 
sists in such critical areas as employment, housing, public accommo- 
dations, education, transportation, communication, recreation, 
institutionalization, health services, voting, and access to public ser- 
vices... .’’* In enacting the ADA, one of Congress’ stated purposes 
was ‘‘to provide a clear and comprehensive national mandate for the 
elimination of discrimination against individuals with disabili- 
ties... .’’> Therefore, any college, whether or not it receives federal 
funds, has an interest in establishing policies to eliminate discrimina- 
tion against disabled individuals. Aside from the requirement to comply 
with federal law, colleges may wish to establish such policies because 
‘the number of college students with disabilities has increased dra- 
matically.’’"® This increase may be the result of a variety of factors: 
‘‘[t]loday’s generation of students is the first to have benefited from the 





* 824 F. Supp. 1360 (D. Neb. 1993). 
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3. 42 U.S.C. §§ 12101-213 (1988 & Supp. V 1993). See Bonnie P. Tucker, Application 
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Individuals with Disabilities Education Act (‘‘IDEA’’),’’? which required 
schools to provide free education to all disabled children. Additionally, 
the 1990 enactment of the ADA ‘‘has increased awareness of the 
availability of protections from discrimination. Although the ADA did 
not add significantly to the substantive protections afforded college 
students with disabilities, the media attention surrounding its passage 
enhanced the visibility and awareness of this issue.’’® Whether the 
increased number of disabled college students is the result of the IDEA, 
the increased awareness brought about by the ADA, or some third 
factor, it is apparent that students with disabilities are asserting their 
rights more often than in the years before 1990. 

Early literature and commentary on the ADA focused on physical 
changes that must be made by colleges (and any public entity) in order 
to allow physically disabled individuals to gain access to buildings or 
classrooms.® Only more recently has the focus changed to less tangible 
disabilities, such as learning disabilities. Coleman v. Zatechka’ in- 
volves the problem of both physical and emotional barriers to student 
programs and services. Section I of this case comment will present the 
factual and procedural history of the Coleman case. Sections II through 
V will present the defenses raised in the Coleman case: Section II will 
address the possible waiver of the ADA claim; Section III will apply 
the definition of an ‘‘otherwise qualified individual,’’ first under Sec- 
tion 504 of the Rehabilitation Act and then under the ADA; Section IV 
will set forth the other eligibility criteria of the program in the Coleman 
case; and Section V will address the issue of fairness to nondisabled 
students. Section VI will present the court’s determination of appro- 
priate relief. Finally, Section VII will suggest the implications of the 
Coleman decision and propose recommendations for colleges and uni- 
versities. 


I. THE FAcTs OF COLEMAN 


In the summer of 1991, Kristy Coleman applied to the University of 
Nebraska at Lincoln (‘‘UNL’’) and was accepted for admission. Coleman 
had cerebral palsy. As a result, she was required to use a wheelchair, 
and she needed the help of an assistant for showering, dressing, and 
toileting.* Before attending UNL in the fall of 1991, Coleman completed 
a housing contract application, saying that she preferred a double room 





7. 20 U.S.C. §§ 1400-61 (1994). The IDEA was passed in 1975 as the Education for 
All of the Handicapped Children Act (‘‘EAHCA’’) and became the IDEA in 1990. See 
also Claire E. McCusker, The Americans with Disabilities Act: Its Potential for Expanding 
the Scope of Reasonable Academic Accommodations, 21 J.C. & U.L. 619, 620 (1995). 

8. Rothstein, supra note 6, at 426. 

9. McCusker, supra note 7, at 621. 

10. 824 F. Supp. 1360 (D. Neb. 1993). 

11. Id. at 1362. 
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in Selleck Hall’? with a nonsmoking roommate. Generally, when incom- 
ing students at UNL did not specify a particular individual for a 
roommate, they were placed in a pool of students who were matched 
according to smoking preference, academic interests or hobbies. The 
Residence Hall Handbook, provided to all students requesting housing, 
states that ‘‘[bJecause of Federal and State law, roommate assignments 
will not be made on the basis of . . . handicap. . . .”"** When Coleman 
arrived at UNL, she discovered she had not been assigned a roommate 
because of a university policy of not assigning roommates to students 
who do not specify an individual for a roommate and who require the 
assistance of a personal attendant.’* According to UNL, ‘‘no individu- 
alized inquiry is made when a student with a disability requests a 
roommate to determine the extent of a student’s disability, the dimen- 
sions of any equipment necessitated by the disability, or the number, 
duration and nature of any necessary personal attendant visits.’’* This 
had been the policy for approximately thirteen years, and it was put 
in place in response to disabled students’ embarrassment at having a 
roommate present during visits from the personal attendant.** UNL set 
aside a block of double rooms to be used by disabled students as single 
rooms to allow them more privacy during visits by their personal 
attendants.’” According to UNL, Coleman was the first student to openly 
challenge this policy.® 

In response to UNL’s failure to assign a roommate, Coleman filed a 
formal complaint with the United States Department of Education’s 
Office for Civil Rights (‘‘OCR’’), ‘“‘charging that UNL did not provide 
students with disabilities with housing comparable to that provided 
other students.’"* Coleman met with UNL officials and OCR in an 
attempt to resolve the dispute. The parties came to an agreement: 
Coleman withdrew her OCR charge, and UNL promised ‘‘to make a 
prompt and vigorous effort to find her a ‘mutually acceptable’ roommate 
for the fall 1992 term.’’?° After this agreement was signed, UNL con- 
tacted female health-studies students from Coleman’s dorm to ask them 
if they would be interested in being Coleman’s roommate. Of the six 
women contacted, none was interested. The housing office then con- 
tacted eight additional women, none of whom was interested. For two 





12. Selleck Hall had been upgraded to accommodate students with disabilities. It is 
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months, Coleman heard nothing from UNL regarding any efforts to find 
her a roommate. ‘‘Believing UNL was not living up to the terms of the 
agreement,’’?1 Coleman filed a second complaint with OCR. Prior to 
the 1992-93 academic year, Coleman again submitted a request for a 
roommate. Again, she was not placed in the roommate pool because 
of her ‘‘disability and need for minimal attendant care.’’?? UNL contin- 
ued to attempt to find a ‘‘voluntary’’ roommate for Coleman, sending 
a form letter to each of approximately 680 female students holding 
residence hall contracts, ‘‘informing them that a junior studying human 
development and the family who uses a wheelchair and requires min- 
imal attendant care wanted to share a room in Selleck Hall with a 
nonsmoking female.’’?? Only one student responded, indicating her 
interest, but when she discovered that UNL would not pay for her room 
and board, she lost interest. Finally, UNL contacted six female students 
and offered them $550 off of their room and board charges if they 
would agree to room with Coleman.* Again, not a single student was 
interested. 

At no time during the process of locating a roommate for Coleman 
did UNL explain to her what they were doing in this effort. UNL did 
not indicate that its officials had approached other students, that they 
had sent letters, or that they had offered some students a financial 
incentive to volunteer to room with Coleman. Although Coleman rec- 
ognized UNL’s extensive efforts to find a roommate, she was offended 
by the university’s approach. Coleman did not want to receive special 
services because she was disabled. ‘‘[R]ather, she want[ed] only to be 
treated like all other students who request a double room but do not 
specify a particular roommate — that is, she want[ed] her name placed 
in the pool of students to be assigned a roommate.’’> The university 
stood its ground, however, saying that it would not ‘‘require another 
student to be [Coleman’s] roommate.’’?° Because of the approach taken 
by UNL to find her a roommate, Coleman alleged that she was left 
feeling ‘‘isolated and stigmatized.’”’ 

Both UNL officials and Coleman agreed that having a roommate is a 
growth experience.?* Coleman’s reasons for wanting a roommate came 
from the fact that she transferred to UNL from a different school and 
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did not know anyone there. She was hoping that having a roommate 
‘‘would enable her to meet, and perhaps become friends with, people 
who have different interests, lifestyles and possibly even different 
cultures from her own.’’?? In summary, she wanted ‘‘the growth ex- 
perience of rooming with another college student while attending 
UNL.’’** 

In 1993, Coleman brought suit in the District Court for the District 
of Nebraska, alleging that UNL had discriminated against her due to 
her disability in violation of the ADA and the Rehabilitation Act. She 
sought declaratory, injunctive and monetary relief, as well as attorney’s 
fees. In response, UNL raised four defenses. First, UNL argued that 
‘‘by agreeing to withdraw her OCR charge, plaintiff waived her right 
to pursue remedies afforded her under the ADA and the Rehabilitation 
Act for discrimination stemming from UNL’s refusal to assign her a 
roommate.’’*? UNL’s second defense was that Coleman was not ‘‘oth- 
erwise qualified’’ to participate in the roommate assignment program, 
although UNL stipulated that Coleman was ‘‘an individual with a 
handicap.’ UNL’s third defense was that Coleman was not qualified 
to participate in the roommate assignment program because she did 
not meet what UNL called ‘‘implied’’ eligibility requirements of space 
and limited visitors.** Finally, UNL defended its refusal to include 
Coleman in the roommate assignment program, stating that the policy 
of excluding disabled students from the roommate pool existed because 
UNL ‘‘does not want to ‘require’ students without disabilities to room 
with students who have disabilities and require attendant care, per- 
ceiving such a room assignment to be somehow ‘unfair’ to the students 
without disabilities.’’* 

The court entered judgment for Coleman under the Rehabilitation 
Act and the ADA, awarding her $1,000 in compensatory damages plus 
costs and attorney fees. The court declared that UNL’s policy prohib- 
iting Coleman from participating in the random roommate assignment 
program violated both the Rehabilitation Act and the ADA and enjoined 
UNL from further prohibiting Coleman from participating in the room- 
mate assignment program. An analysis of each of UNL’s defenses, as 
made by the court, follows in Sections II through V of this note. 


Il. THE ISSUE OF WAIVER 


The court considered, as a preliminary matter, UNL’s argument that 
Coleman waived her right to sue under the Rehabilitation Act or the 
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ADA when she withdrew her first OCR charge. According to the court, 
the plain language of the agreement did not support UNL’s waiver 
argument. The court stated that ‘‘[t]he agreement in question was clearly 
limited on its face to withdrawing the OCR complaint in return for the 
promise to find a roommate; the agreement did not mention the ADA 
or the Rehabilitation Act and it did not purport to resolve any potential 
claims thereunder.’’** The district court held that, therefore, Coleman 
was not barred from filing suit under the Rehabilitation Act or the 
ADA. 


Ill. WHETHER COLEMAN WAS “‘OTHERWISE QUALIFIED’? UNDER THE 
REHABILITATION ACT AND THE ADA 


A. Section 504 of the Rehabilitation Act 


Almost twenty years before the enactment of the ADA, the Rehabil- 
itation Act®’ was created to prohibit discrimination against handicapped 
persons by entities receiving federal funds. Coleman, due to her cerebral 
palsy, is undoubtedly protected by the Rehabilitation Act. Furthermore, 
the university receives federal funding.** 

The term ‘‘otherwise qualified individual’’ has been defined in the 
university setting as a student who ‘‘meets the academic and technical 
standards requisite to admission or participation in the recipient’s 
education program or activity.’*° ‘‘The ‘technical standards’ which 
must be met in order to be ‘qualified’ refer to ‘all nonacademic admis- 
sions criteria that are essential to participation in the program in 
question.’’’*° A court, in considering whether the Rehabilitation Act 
will apply, must consider any academic as well as nonacademic re- 
quirements of a college’s program or service available to the student. 
The court then must determine whether the student bringing suit has 
met the requirements. If the disabled student meets all academic and 
nonacademic requirements of a college’s program, the student is an 
‘otherwise qualified individual’’ under the Rehabilitation Act. 

In Coleman, the court found that ‘‘the only academic requirement 
for participation in the roommate assignment program is admission to 
the university.’’*? Because Coleman had been admitted to UNL at the 
times she requested a roommate, the court found she satisfied the 
academic requirement. The court next considered possible nonacademic 
requirements of the roommate assignment program, stating that ‘‘[t]he 
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evidence showed the only nonacademic criteria [sic] essential for par- 
ticipation in the roommate assignment program is submission of a 
completed residence hall contract application requesting a double room 
and not specifying a particular roommate.’’*? Coleman had submitted a 
completed residence hall contract application, and she had requested 
a double room. Therefore, she satisfied the nonacademic criteria of the 
program. Having satisfied both the academic and nonacademic require- 
ments, Coleman was ‘‘qualified’’ to participate in the roommate pool 
under the terms of the Rehabilitation Act. 


B. The Americans with Disabilities Act 


The ADA was intended to be broader in -its coverage than the 
Rehabilitation Act, generally including within its reach the services 
offered by any public entity. The ADA provides that ‘‘no qualified 
individual with a disability shall, by reason of such disability, be 
excluded from participation in or be denied the benefits of the services, 
programs, or activities of a public entity, or be subjected to discrimi- 
nation by any such entity.’’** Because of her cerebral palsy, Coleman 
qualified as disabled under the ADA.** Additionally, the district court 
found that UNL ‘“‘properly is considered a ‘public entity’ within the 
meaning of the ADA.’’*® Under the ADA, a ‘‘qualified’’ individual is 
one who ‘‘with or without reasonable modifications to rules, policies, 
or practices ... meets the essential eligibility requirements for the 
receipt of services or the participation in programs or activities provided 
by a public entity.’’** As it did in its Rehabilitation Act analysis, the 
court, in assessing Coleman’s ADA claim, considered UNL’s academic 
and nonacademic requirements for any student’s eligibility in the pro- 
gram to determine whether Coleman was ‘‘qualified’’ to participate in 
the program. The court found that ‘‘[t]here [was] no dispute that 
plaintiff met [the] eligibility requirements’’ of the program: (1) admis- 
sion to the university, and (2) submission of the roommate request in 
the residence hall contract application.*” ‘“Thus, she [was] ‘qualified’ 
under the ADA to participate in the roommate assignment program.’’“ 


TV. OTHER ELIGIBILITY CRITERIA 


Despite the court’s finding that Coleman had met the requirements 
under both the Rehabilitation Act and the ADA, UNL claimed that 
‘“‘there are two additional, implied eligibility requirements which must 
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be met before a student can be considered ‘qualified’ to be assigned a 
roommate.’’*® These two ‘‘implied eligibility requirements’’ were that 
‘‘(1) the student must not use more space than allotted to a double 
room occupant (presumably half the room), and (2) the student must 
not routinely have three or more visitors per day.’*° UNL said that if 
the students could not meet these implied requirements, the students 
could not participate in the roommate assignment program. The uni- 
versity argued that Coleman did not qualify under either the Rehabili- 
tation Act or the ADA because 


her disability requires her to use more space than allotted to a 
double room occupant and to have attendant care visits at least 
three times a day, thereby impinging on the physical space and 
solitude her roommate might otherwise be able to enjoy were it 
not for the plaintiff's medical needs.* 


In response to UNL’s claim that students must also meet implied 
eligibility requirements, the court determined whether the eligibility 
requirements were permissible under the ADA. ‘‘The ADA prohibits 
the utilization of eligibility criteria that: ‘screen out or tend to screen 
out ... any class of individuals with disabilities from fully enjoying 
any service, program, or activity, unless such criteria can be shown to 
be necessary for the provision of the service, program, or activity being 
offered.’’>? In light of this requirement, the court undertook an analysis 
of both of the implied eligibility requirements to determine whether 
they were ‘‘necessary’’ for the provision of the roommate assignment 
program. 

The first of the implied eligibility requirements was the requirement 
that the student not use more than half of the space available in the 
room. The court found that this eligibility requirement was not ‘‘nec- 
essary’’ for several reasons. First, the evidence did not show that 
Coleman in fact used more than half of the available space.** The court 
said that even if the evidence did show that Coleman required the use 
of more than half of the space, UNL made no individualized inquiry 
prior to Coleman’s arrival on campus to determine how much space 
she would require in the room. Instead, UNL ‘‘simply made an as- 
sumption that because she uses a wheelchair she will utilize more than 
half the space in the dormitory room.’’** The ADA requires an individ- 
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ualized inquiry into the capabilities of disabled persons, prohibiting 
assumptions of their abilities. According to the Code of Federal Regu- 
lations: 


[The provisions of the ADA] are intended to prohibit exclusion 
and segregation of individuals with disabilities ... based on, 
among other things, presumptions, patronizing attitudes, fears, 
and stereotypes about individuals with disabilities. Consistent with 
these standards, public entities are required to ensure their actions 
are based on facts applicable to individuals and not on presump- 
tions as to what a class of individuals with disabilities can or 
cannot do.* 


For these reasons, the court concluded that for the university to make 
a decision involving eligibility for the program, it must make an 
individual assessment of the student’s space requirements. 

The second reason the court gave for not finding the space require- 
ment ‘‘necessary’’ was that while UNL ‘‘purports to be concerned about 
the amount of dormitory room space utilized by students in wheelchairs, 
the challenged policy does not prohibit students using wheelchairs 
from being assigned roommates so long as the students do not also 
require attendant care.’’** The court found that ‘‘this fact effectively 
undermines the contention that plaintiff cannot be assigned a roommate 
because her wheelchair utilizes too much physical space.’’’” 

The third reason presented by the court to find the space limitation 
unnecessary was that this space limitation did not apply to UNL’s 
nondisabled students. ‘‘There is no requirement, for instance, that 
roommates use only half the space in a double room; rather, students 
are allowed — indeed encouraged — to arrange and decorate their 
room how ever [sic] they choose.’’** To require that disabled student 
use only half of a room’s space, the university must require that 
nondisabled students have the same space limitation. Furthermore, the 
university must enforce the space limitation policy. The court therefore 
concluded that the space requirement was not an ‘“‘essential’ eligibility 
requirement.’’*® ‘‘If equal space utilization were necessary to the pro- 
gram, one would expect the university to have and enforce a formal 
requirement that all roommates divide room space equally; it does 
neither.’’®° Furthermore, the court said, to allow this requirement to 
stand, UNL would have to undertake an individual assessment of every 
disabled student to determine whether that particular student would 
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need to use more than half of the space available in the double room; 
this is precisely what UNL failed to do.™ 

The second implied eligibility requirement proposed by UNL was 
that the student not routinely have more than three visitors per day. 
The court again found that this was not ‘‘necessary’’ for the provision 
of the roommate assignment program. The court presented two primary 
reasons for this. First, the court found that the evidence presented did 
not show that the visits by the personal attendant were particularly 
disruptive. The visits were ‘‘scheduled, predictable, and amount[ed] to 
nothing more than assisting plaintiff in the daily routine of dressing, 
showering, and toileting — things that all roommates do.’’*? No medical 
care was provided at that time, and any roommate Coleman had could 
remain in the room during the attendant’s visits if she wished. The 
court’s second finding was that the disruptions were not unique to 
roommates with personal attendants. Students without disabilities could 
cause many disruptions by having acquaintances visit them at any 
hour,™ ‘‘and the nature of dormitory living requires that roommates be 
tolerant of each other’s sleeping habits and accept the fact that they 
may not always operate on identical schedules.’’** Because the univer- 
sity did not ‘‘uniformly disqualify students without disabilities from 
participation in the roommate assignment program .. . they ought not 
disqualify [the] plaintiff.’’® 

In defense of the second implied eligibility requirement, UNL at- 
tempted ‘‘to distinguish the type of intrusion occasioned by attendant 
care visits from what they term ‘typical’ intrusions encountered by 
roommates.’’®” UNL argued that when there is a problem between two 
roommates concerning the frequency of intrusions (which, according 
to UNL, occurred often), an agreement or compromise is attempted. 
The university argued that in Coleman’s case, she could not make the 
sort of compromise that nondisabled students make concerning their 
intrusions, as her personal attendant care is a necessity. Coleman 
required three personal attendant visits to her dorm each day: one in 
the morning, one in the afternoon, and one in the evening.® The court 
rejected the argument that Coleman could not compromise, saying that 
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Coleman testified that she would be willing to compromise by dressing 
in the restroom and having her attendant meet her in the restroom for 
her visit at noon. 

In summary, the court found that neither of the implied requirements 
was ‘‘necessary’’ to the roommate assignment program under the ADA 
and the Rehabilitation Act. The court found that had the same require- 
ments been applied to all students — disabled and nondisabled — and 
had the university undertaken an individualized assessment of each 
disabled student’s space limitations, these requirements may have been 
tenable. However, ‘‘[t]he fact that these additional eligibility require- 
ments are not applied to all students indicates the additional require- 
ments are not ‘essential’ to the roommate assignment program, but 
rather were advanced by defendants in an attempt to legitimize the 
policy of excluding students who have disabilities from the roommate 
assignment program.’’® 

Having found that the implied requirements were not necessary to 
the program, the court stated that the only ‘‘essential’’ requirements 
were the academic (admission to the university) and nonacademic 
(completion and submission of the residence hall contract application) 
requirements, which the court found Coleman had met.” 


V. FAIRNESS TO NONDISABLED STUDENTS 


UNL stated that the policy of excluding disabled students from the 
roommate assignment program existed to be fair to nondisabled stu- 
dents.” The court responded that ‘‘such a policy fosters the very 
attitudes and stereotypes about individuals with disabilities that the 
ADA was designed to eliminate.’’”? 

Under both the ADA and the Rehabilitation Act, ‘‘qualified’’ indivi- 
duals cannot be excluded from participation in the roommate assign- 
ment program due to their disability.”7 At UNL, disabled students 
requiring attendant care were assigned to a double room without a 
roommate ‘‘as an accommodation to students with disabilities who were 
uncomfortable having an assigned roommate present during attendant 
care visits.’’”* According to the court, however, ‘‘[e]ven where special 
accommodations have been made, qualified individuals with disabilities 
must be given the option to participate in regular programs if they 
choose.’’> By barring Coleman from participation in the roommate 
assignment program, UNL violated federal law. The regulations that 
interpret the ADA state that ‘‘[s]eparate, special, or different programs 





69. Id. at 1371-72. 

70. Id. at 1372. 

71. Id. 

72. Id. at 1372-73. 

73. 29 U.S.C. § 794(a) (1994); 42 U.S.C. § 12132 (1994). 
74. Coleman, 824 F. Supp. at 1372. 

75. Id. 





296 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 23, No. 2 


that are designed to provide a benefit to persons with disabilities cannot 
be used to restrict the participation of persons with disabilities in 
general, integrated activities. . . .’’”° The court rejected UNL’s argument 
of unfairness to nondisabled students, finding that UNL’s policy of 
excluding Coleman and other disabled students from the roommate 
program ‘‘sanctions the attitude that students with disabilities are iess 
desirable and suggests that others should not be required to live with 
them.’’””? The court found that ‘‘[a]s implemented, the policy unneces- 
sarily separates students with disabilities from those without disabilities 
and thus strikes at the essence of the ADA and specifically violates the 
statute’s stated purpose ‘to provide a clear and comprehensive national 
mandate for the elimination of discrimination against individuals with 
disabilities.’’’”* 

Having rejected UNL’s defenses, the court agreed that UNL’s refusal 
to assign a roommate to Coleman violated the Rehabilitation Act and 
the ADA. The court then considered the remedies available under both 
acts. 


VI. RELIEF UNDER THE REHABILITATION ACT AND THE ADA 


Kristy Coleman requested declaratory, injunctive and monetary relief 
under both the Rehabilitation Act and the ADA. Additionally, she 
requested costs and attorney fees. The court found that Coleman was 
entitled to the relief she sought.”® 

The court found that the roommate assignment program, by excluding 
disabled students requiring attendant care, violated the ADA and the 
Rehabilitation Act. To remedy these violations, the court required UNL 
‘“‘to amend its policy to allow plaintiff the choice of either rooming 
alone or participating in the roommate assignment program.’’®° Addi- 
tionally, the court concluded that if Coleman decided to come back to 
UNL as a student in the fall of 1993, she should be allowed to participate 
in the roommate assignment program.* 

The court also granted Coleman compensatory damages ‘‘for the 
feelings of isolation and segregation she experienced as a result of the 
university’s failure to assign her a roommate.’®? While compensatory 
damages are not always available in ADA cases, the court found that 
“‘fbjecause the Eighth Circuit Court of Appeals has held that compen- 
satory damages are available for violations of § 504 of the Rehabilitation 
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Act, plaintiff is entitled to seek such damages.’’®* The court granted 
Coleman $1,000 in compensatory damages. 

Finally, the court concluded that Coleman would also be able to 
receive attorney fees and costs under both the ADA and Section 504. 


VII. IMPLICATIONS OF THE COLEMANDECISION FOR COLLEGES AND 
UNIVERSITIES®® 


It is apparent from the Coleman case that, unless individualized 
inquiries are made on behalf of all disabled students, colleges should 
not assume that every disabled student will require special services. 
Colleges making such assumptions regarding the requirements of dis- 
abled students will be required to show that the requirements (such as 
not using more than half of the dorm room’s space or not having 
excessive visitors) apply to all students — disabled or not. 

To facilitate the individualized inquiry required under the ADA, a 
number of colleges have established offices for students with disabili- 
ties. This office, in conjunction with officials at the highest levels of 
the administration, should create a written policy demonstrating a 
recognition of the requirements of both Section 504 and the ADA, and 
demonstrating a commitment to working within the law. If this policy 
is written by the highest-ranking administrators, people throughout the 
college (employees at all levels and students alike) will have some 
guidance in implementing activities and programs. The office for stu- 
dents with disabilities can also serve as a resource to all students. The 
office can make assessments of students’ needs and can also serve as 
a place for students and university administrators to meet and discuss 
mutually agreeable solutions to the difficulties disabled students face. 
The office may also serve as a location for mediation, by impartial 
mediators, which may be beneficial if the university and the student 
are otherwise unable to reach a mutually agreeable arrangement.®* The 





83. Id. {internal citations omitted) (citing Miener v. State of Missouri, 673 F.2d 969, 
978 (8th Cir.), cert. denied, 459 U.S. 909, 103 S. Ct. 215 (1982)). The ADA provides 
that ‘‘[t]he remedies, procedures, and rights set forth in [the Rehabilitation Act] shall be 
the remedies, procedures, and rights this subchapter provides .. . .’’ 42 U.S.C. § 12133 
(1994). In Smith v. Robinson, 468 U.S. 992, 104 S. Ct. 3457, n.24 (1984), the Supreme 
Court recognized the confusion among the circuit courts regarding the issue of damages 
available under the Rehabilitation Act. The Court did not express an opinion on the 
matter, but noted that courts generally agree that damages are available under the 
Rehabilitation Act. See Coleman, 824 F. Supp. at 1373-74, n.29-30. 

84. Id. at 1374; see 42 U.S.C. § 12205 (1988); 29 U.S.C. § 794a(b) (1994). 

85. Suggestions regarding policy implementation and revision are those of Professor 
Kent Hull, an attorney with the Legal Services Program of Northern Indiana, Inc., South 
Bend, Indiana. Mr. Hull is the former director of the National Center for the Disabled 
and now teaches Law of the Disabled at the University of Notre Dame Law School. 

86. For a discussion of the establishment of neighborhood mediation centers for the 
purpose of resolving ADA-based disputes, see Amy Hermanck, Note, Title III of the ADA: 
Implementation of Mediation Programs for More Effective Use of the Act, 12 LAw & INEQ. 





298 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 23, No. 2 


office for disabled students could also facilitate a periodic review of 
the college’s policy to ensure that it remains current with the changing 
law (no institution should fee] comfortable that it is meeting the needs 
of its disabled students merely because it has made architectural changes). 
University officials and the office for disabled students may also wish 
to seek the advice of outside advisors or specialists in reviewing their 
policy. Finally, the establishment of such an office on a college campus 
will ensure disabled students and college administrators alike that the 
strides they make toward breaking down barriers disabled students face 
will endure, and the next student with a similar disability will have a 
much less troublesome transition to college life. 


CONCLUSION 


In enacting the ADA, Congress found that 


individuals with disabilities are a discrete and insular minority 
who have been faced with restrictions and limitations, subjected 
to a history of purposeful unequal treatment, and relegated to a 
position of political powerlessness in our society, based on char- 
acteristics that are beyond the control of such individuals and 
resulting from stereotypic assumptions not truly indicative of the 
individual ability of such individuals to participate in, and con- 
tribute to, society... .*’ 


By using words that echo those of the Civil Rights movement, Congress 
intended ‘‘to invoke the sweep of congressional authority, including 
the power to enforce the fourteenth amendment . . . in order to address 
the major areas of discrimination faced day-to-day by people with 
disabilities.’’*** While Ms. Coleman’s desire for a roommate may seem 
insignificant, UNL’s policy is precisely the type of policy the ADA was 
intended to abolish: a policy, based on stereotypes, that results in the 
unequal treatment of an entire group of Americans. This separate and 
unequal treatment would be viewed as abhorrent if it were divided 
along racial lines. Yet, because of a generally accepted paternalistic 
attitude toward the disabled,® disabled individuals will be forced to 
struggle, as Ms. Coleman did, for the rights that nondisabled Americans 
take for granted. When Congress found that ‘‘the continuing existence 
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of unfair and unnecessary discrimination and prejudice denies people 
with disabilities the opportunity to compete on an equal basis and to 
pursue those opportunities for which our free society is justifiably 
famous,’’® it was describing precisely the struggle that Ms. Coleman 
faced: the struggle to be more than a second-class citizen in a nation 
that was built on the value of each of its members. 


Abbie F. Fellrath* 
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Book REVIEW 
E. WILLIAM BEAUCHAMP, C.S.C. 


Games Colleges Play—Scandal and Reform in Intercollegiate Athletics, by 
John R. Thelin. The Johns Hopkins University Press, Baltimore, Maryland: 
1994. 


In this book written from an historical perspective, the author examines 
a topic to which much attention has been paid, and about which much has 
been written in recent years, i.e., the role of varsity sports in American 
higher education. Specifically, the book addresses how intercollegiate ath- 
letics have ‘‘come to occupy their distinctive, peculiar place within the 
American campus.’” Over the decades, varsity sports changed from student- 
run intramural competition to a highly commercialized, and often separate, 
institution at universities and colleges across the country. The thrust of 
Thelin’s book is made clear in the introductory chapter when he acknowl- 
edges that ‘‘American colleges and universities have had difficulty achieving 
(and maintaining) proper balance of academics and athletics.’’? The blame 
is laid squarely at the feet of university presidents, athletic administrators 
and coaches. 

A number of documents and reports are used as source material for the 
book, with attention paid to four in particular: Howard Savage’s American 
College Athletics, published in 1929 under the sponsorship of the Carnegie 
Foundation for the Advancement of Teaching; the 1951 report of the Special 
Committee on Athletic Policy of the American Council on Education (ACE); 
George Howard’s report to the American Council on Education in 1974; 
and the 1991 report of the Knight Foundation Commission on Intercollegiate 
Athletics. 

Howard Savage’s 1929 report is referenced often throughout Thelin’s 
book as the document that clearly identifies the appropriate role for athletics 
on college campuses, and how far universities have strayed from that model. 
To Thelin, Savage’s report was a ‘‘manifesto against commercialism’”? 
documenting the deleterious effect that varsity sports programs have had 
on the intellectual life of the university. Commercialization, which included 
everything from media coverage to sports publicity offices, All-American 
selections, alumni involvement, recruiting abuses, and neglect of the edu- 
cational mission of the institution, was seen as the culprit in what was 
wrong with intercollegiate athletics in 1929. While the report called for a 





1. John R. Thelin, Games CoLtLtEGEs PLay: SCANDAL AND REFORM IN INTERCOLLEGIATE 
ATHLETICS 2 (1994). 


2. Id. at 11. 
3. Id. at 26. 


301 





302 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 23, No. 2 


return to the true amateur status of varsity sports, Thelin correctly identifies 
this as ‘‘wishful thinking’’* because intercollegiate athletics in the 1920s had 
already become a uniquely American institution that ‘‘had long departed 
from the Oxford-Cambridge model of genuine amateur sports by and for 
students.’’> 

The reaction to Savage’s report as summarized by Thelin was predictable. 
In general, there was little support for its conclusions and recommendations, 
and its accusations were greeted by denials from university officials. In fact, 
within the Carnegie Foundation there was disagreement as to where blame 
for the problems should be laid. Savage blamed university presidents for 
the problems, whereas Henry Pritchett, president of the Carnegie Founda- 
tion, blamed coaches. The decision in 1939 by University of Chicago 
President Robert Maynard Hutchins to eliminate football is the only truly 
significant and permanent event cited by Thelin that is in accord with 
conclusions reached in the Savage document.® In general, the Savage report 
raised more questions than it provided ‘‘definite answers about the changing 
character of college sports.’’’ 

Initial downturns in college football attendance in the 1930s were a 
reflection of the economic realities of the day, not a loss of interest in 
college sports. Attempts by conferences and individual colleges to regulate 
athletic programs soon gave way to increased athletic scholarships, national 
recruiting and the creation of special training tables for athletes. ‘‘[B]y 
1945, conferences had codified and legitimized many of the practices they 
were formed to curb in 1930.’’® When later in the decade economic fortunes 
improved, a period of unprecedented growth and expansion occurred. As 
Thelin puts it, ‘‘the dominant organizational structure of the American 
campus, in concert with the popular appeal of college sports had neutralized 
the intense reform campaigns of the Carnegie Foundation reports.’’® 

Considerable space is devoted in the book to the distinctly American 
phenomenon of the use of athletic programs by some colleges and univer- 
sities to promote and, in fact, to develop and finance academic programs. 
It started with communities using the presence of colleges to promote 
industry and development, and expanded to the use of universities and their 
athletic programs to catapult a state or region into national prominence. 
**{I]ntercollegiate athletics joined agricultural extension services as a means 
by which the state university could extend real and symbolic affiliation to 
all citizens of the state or region.’’'° Governor Huey Long used the football 
program at Louisiana State University to ‘‘transform the small, provincial, 
academically undistinguished state college into an expanded people’s uni- 
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versity,’’!! while building statewide pride at the same time. The University 
of Georgia used the success of its football program to establish an inde- 
pendent and autonomous athletic association, bringing much publicity and 
national attention to the university. During the 1930s and 1940s, the 
University of Southern California relied upon the revenues generated by a 
highly successful football program to fund major campus expansion and 
construction, perhaps at the expense of its academic reputation.” 

According to the author, perhaps no university better leveraged the success 
of its football program in achieving national identity than did the University 
of Notre Dame. Emphasizing its religious affiliation, Notre Dame used the 
attention it received, and the national following it developed through the 
accomplishments of its football team, to transform itself and ‘‘to capture 
the American imagination as a truly national institution.’’'? Furthermore, 
its coach, Knute Rockne, epitomized the development of the coach/entre- 
preneur, uniquely combining the role of athletics in building character while 
fully supporting commercialism in Notre Dame’s football program. 

Later in the book, Thelin summarizes how the University of Kentucky 
used its successful basketball program as a foundation for the building of 
a great state university. Ignoring the recommendation of the Griffenhagen 
Association, which the University had hired to develop an expansion plan, 
Kentucky created a structure, which included an independent athletic asso- 
ciation, to develop a successful athletic program as the ‘‘vanguard for 
building a great state university.’’'* Thelin compares what happened at the 
University of Kentucky to the opposite direction taken at the University of 
Pennsylvania. While initially wanting to emphasize athletics, Penn’s plans 
were thwarted by its decision to be a founding member of the Ivy League, 
which required de-emphasizing football.'* 

It is interesting to note that Thelin pays little attention in his book to 
the National Collegiate Athletic Association’s (NCAA) ‘‘Principles for the 
Conduct of Intercollegiate Athletics’? published in 1946.'* This document, 
known as the ‘‘Sanity Code,’’ called for a limitation on the amount of 
financial aid a student-athlete could receive, and required that awards be 
based on financial need. By 1951, this athletic grant-in-aid limitation was 
eliminated from the NCAA rule book, but the Sanity Code did establish 
the NCAA’s authority to punish and suspend member institutions for 
violations of its rules. 

The second document reviewed in Thelin’s book is the one drafted by 
the ACE’s Presidential Committee in 1951. The book highlights the objec- 
tions to proposed reforms that were raised by coaches, athletic directors 
and university presidents around the country. The 1951 report had little 
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effect on intercollegiate athletics. ‘‘A favorable legacy of the ACE special 
committee’s report was that it showed presidential and institutional con- 
cern.’’'? The limitation was that the concern was too late, and there was 
little motivation for significant reform of athletic programs around the 
country. 

George Hanford’s 1974 report, An Inquiry into the Need for and Feasi- 
bility of a National Study of Intercollegiate Athletics, in many ways served 
as a prelude to the Knight Commission report that would follow in 1991.'8 
Hanford’s report differed from Savage’s in that it looked ahead as a ‘‘distant 
early warning system that anticipated a new set of problems outside public 
consciousness,’’'? and was written by people within the academic community 
as opposed to outsiders. Hanford’s main concern was the financial diffi- 
culties facing athletic programs in the future. He called for an end to the 
useless debates about amateurism advocated in the Savage report, noting 
that the issue had already been settled. Furthermore, Hanford noted the 
lack of attention paid by university presidents to varsity sports programs 
on their campuses and called for an evaluation of athletic programs in 
regional accreditation reviews. 

In 1991, a special commission funded by the Knight Foundation issued 
its report on intercollegiate athletics. The report, titled Keeping Faith with 
the Student Athlete, emphasized the ‘‘principle of presidential control di- 
rected toward three interlocking dimensions: academic integrity, financial 
integrity, and the independent certification of intercollegiate athletic pro- 
grams.’’”° One of the shortfalls of Thelin’s book is that he fails to adequately 
recognize the impact of the Knight Commission’s report on intercollegiate 
athletics in America and the reform legislation passed by the NCAA as a 
result. In fact, Thelin suggests the existence of strong opposition to its 
proposals, when in reality, virtually every recommendation contained in the 
Knight Commission report has now become part of NCAA legislation and 
is followed by its membership. Furthermore, proposed restructuring of the 
NCAA should do much to eliminate the bureaucratic difficulties that often 
encumber the work of the Association. Instead of giving credit where credit 
is due, Thelin seems satisfied to label the NCAA’s primary function as that 
of a ‘‘cartel controlling markets and revenues.’’?! 

While Thelin’s book is helpful in reviewing the development of intercol- 
legiate athletics and its abuses and attempts at reform in America in the 
twentieth century, the book also has its shortcomings, and in some instances, 
contradictions. The overall theme of Thelin’s book seems to be that the 
problems of varsity sports at American colleges and universities can be 
traced to the lack of faculty control of intercollegiate athletic programs. He 
praises the Savage report, which calls for the presidents’ exercising control 
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over athletics at the university, and yet he decries incidents where that has 
occurred. Most telling is Chapter Five, which summarizes the breakup and 
reformation of the Pacific Coast Conference between 1946 and 1959. While 
the chapter is an interesting summary of infighting and mistrust between 
the schools in the conference, and a criticism of the presidents of the 
universities for their handling of conference matters, it is difficult to 
understand the significance of this chapter in relation to the topic of the 
book. Thelin apparently poses the purpose of the chapter when he states: 
*‘On balance, a major characteristic of the dissolution of the Pacific Coast 
Conference was the continual effort to dilute the power of the faculty.’’” 
This is not the only example of Thelin’s bias in the book. In discussing 
a change in the Big Ten which required the commissioner to report to the 
presidents of the member institutions, Thelin boldly asserts, ‘“Why this was 
an improvement remains unclear, since a president was likely to be a sports 
booster, and since it marked a muting of the collective faculty voice.’’ 
While Thelin’s book is helpful as an historical summary of the develop- 
ment of intercollegiate athletics and reform-minded reports, it provides no 
new insights or recommendations for improvement. Unfortunately, the book 
does not adequately address the enactment of significant reform legislation 
that has dominated NCAA meetings in recent years. The work of the Knight 
Commission and its impact on athletic programs and their management in 
the future is virtually ignored. As a result, the book becomes yet another 


publication decrying what has become of intercollegiate athletics and longing 
for a return to an era on college campuses that disappeared around the 
turn of the century. Thelin emphasizes this himself in the final chapter: 


The initial impulse in each era was to deplore the illegal and unethical 
activities in college sports, then to proceed to make them legal. If 
there is an epitaph for the demise of educationally sound athletic 
programs in the American campus, it will read, ‘‘The rules were 
unenforceable.’’“ 


This book would have better served the academy if it had concentrated 
more on intercollegiate athletics on college campuses today, and less 
on bemoaning the loss of innocence that was prevalent in amateur 
sports at the beginning of the twentieth century. If reforms are to be 
seriously considered, they must address problems within the context 
of intercollegiate athletics as they exist in America as we approach the 
beginning of the new millennium. 
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